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ep certain constitutional requirements before a ‘ereaty” can enter
y force.!

V II l Treaties

When is an agreement a treaty?

From the perspective of international law, whatever [abel a treaty is

iven, if it is indeed a treaty ie will be covered by the law of treaties,
The following definition has been suggested to illustrate the main
ements of a treaty: ‘an agreement, of a suitable formal character,

ONTRACTUAL engagements between states are called b

various names—treaties, conventions, pacts, acts, declar designed to give rise to legal rights and obligations, operating within

tions, protocols, o name just a few. Several of these terms are use the sphere of international law, and concluded between two or

. i . . . . . 2
in muleiple ways. For example ‘protocol’ is a word with man .n_l..Q..IE parties possessing legal personality under international law.

meantngs in d1plomacy, denotmg the minutes of the proceedmg 1. See the discussion at the ILC of the first report by Bricrly as ILC Special Rapporteur of

the on the law of treaties, I Yearbook of the ILC (1950) at 64-90, and esp. at 70 where UN
ASG Kerno explains thar the agreement concerning the UN headquarters and the United

at an international conference, or the formalities used in address

ing dignitaries. But a Protocol may also be a supplementar §
States was encitled ‘agreemenc’ rather than ‘treaty” so as to be able to pass by simple major-

addendum to another treaty, e.g. the Kyoto Protocol of 199 _
. . i . e ityin the Congress rather than by a twe-thirds majority in the Senate. The US nomencla-
which is linked to the United Nations Framework Conventio

on Climate Change, or the Additional Protocols to the 194.

re for binding internarional agreements is explained by Trimble who succinctly covers
the history and implicarions of the President choosinga particular procedure: submission
Geneva Conventions for the protection of victims of war. Simi- 10 the Senate under Aricle I of the Constiturion {a ‘treaty’); congressional authorization
‘congressional-executive agreements’; execurive agreements deriving their authority from

larly, 2 Declaration may be attached to a variety of texts and state
Y Y Y : an Article II treary; and “presidential-executive agreements’ based on the President’s for-

ments which cannot be seen as encompassing iegal rights an eign relations power. International Law: United States Foreign Relations Laio (New York:
obligations, or it may constitute a 1Egally binding engagemen f;'pundation Press, 2002) at 113-40. All four procedures result in international agree-
ments binding on the United States in international law. The effects in invernal law will,
however, vary: see ibid 13240 and 152-77.

2. L Roberes (ed.), Satow's Diplomaric Prastice, Gth edn, (Oxford: OUP, 2009) ch. 35

(F. Berman) at 535, CEP. Reuter ‘A treacy is an expression of concurring wills actriburable

such as the St Petersburg Declaration of 1868, a treaty by which
the signatory parties renounced the use of certain exploding bul
fets in time of war between themselves. In short treaties are given

f0 two or more subjecss of international law and intended to have legal effects under che
1tules of international law.’ P. Reuter, Introduction to the Law of Treaties, ]. Mico and
P. Haggenmacher (rrans.), 2nd edn {London: Kegan Paul, 1995) ac 30.

a varicty of titles, and the position is sometimes furcher confused.
by the deliberate avoidance of the word ‘treaty) in order to side-
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similarly certain rebe] groups
entered into binding internar

158Ue was evenrually

vention on che Law of i
Berween Internationa[ O;Zt:z:iob:s[ “;: s aed In
to enter inco treaties sce Reurer .
4. Report of the Internarional Com,
Genezal, 25 January 2005, 4 paras
Law, 2nd edn (Oxford; oup, 2005)
ments berween Srares and Non
Order? in E, Cannizzaro {ed.)
(Oxford: OUP, 2010) 3-24, 1n
referred to as states parties bur

deale with
It with in g separace creaty conclud

tel
ran introduction

(above} at 323,

-Sta itf
te Entities Rooted i the Internas

,Lhﬂae Law of Treaties beyond the Vienna
€ present chaprer the pagties

onal Legal:
Conventioy
to treatics are usuaﬂy. ;

the prose as clear and
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does not as such have binding fegal effects.’ States and interna-
nal organizations resort to such memotanda for multiple rea-
s: they may wish to avoid being in a situation where a breach
he obligations could be met with a hearing before a court of
aw or with countermeasures; they may wish to keep the entire
rangement secret; they may consider the issues too fluid or open-
rnded to be concretized in a treaty; there may be doubts about the
international personalicy of the other party; or they may not want
_to-go through the internal procedures which might be necessary
or a treaty to enter into force.®
Disputes do arise as to whether a single cext or an exchange of
otes (sometimes also called an exchange of letters) should be con-
idered an agreement giving rise to binding rights and obligations
it international law. Two cases before the Incernational Court of
Justice (ICJ) illustrate how the issue has been approached. In the
degean Sea Continental Shelf Case the Court was faced with a
faim by Greece that a joint press communiqué by the Prime Min-
sters of Greece and Turkey was a legally binding agreement which
“¢ould be used to establish the jurisdiction of the IC] with regard to
“a-contineneal shelf dispute berween the two states. The Court
“fioted that the Communiqué ‘does not bear any signature or ini-

Agein the sicuation is confusing as seme memozanda of understanding {(MoUs) are

designed as treaties and operare as trearies. For example the UN adopes MoUs with its

" member states and with other international organizations and considers and registers
these as binding agreements.

6. Sec A. Aust, Modern Treaty Law and Practice, 2nd edn (Cambridge: CUP, 2007) ch. 3,

and Satow’s Diplomatic Practice (above) at 538—41. An MolJ that is not a treary may have

‘ legal consequences even though it is not legally binding see Aust ar 527, conrra J. Klab-

bers, The Cancept of Treaty in International Law (The Hague: Kluwes, 1996) ac 111-19,
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R
tla.lS, a.lld dle IqulSIl (;OVCFHIHC]”: CIalI[lCd that mn ()[dCI’ t .0. .
A

parc of Tatkey” With regard ]
observed thar, egard to the question of form the C

a .Oint Ci i ¢ i i
J Omml.lnlquc fl’om Constltuting an in[efnationai ag L
ment to su i i O a i T
bmlt a dlsputc t rbltration or Judicial Sﬂtﬂ
t... A i W |
men CCOrdlneg, hcthcf the Bfussels Communiqué

31 May 1975 does or does not constitute such an agreeme

11 t}lc COHI ¥ q - P

WJHC munique glVCS cx ICSSIO]I, alld 1t does not se;
£ dle u¢stion sim y to lefe to tl 1€ FOrm-—a commul

tl q $C10. pl T f < 1

ué—i i
q in which that act or transaction is embodied.®

;ihc Court went on to determine the nature of the act embodjﬁ d

. eul CO@uniqué by examining ‘its actual terms and th:

:;cu n';\.r circumstar}ces in which it was drawn up’? The _}'omt:CP

Pmblg:;z 21}::;:31(1211;;;221";[2@& d.ccidcd lons décidé] thar th

di vivent étre résolus| peacefully b

means of negotiations and as regards i . of,

?egejn Sea by the International ?Eourtie'li)enlt-lll;;z:l}‘ Os_};;f gf .

) | .

re;l:{ly t(t)l::e:n"ljlcllrkey,‘ in the ru.n up to the Brussels meeting, ‘was
sider ajoins submission of the dispure to the Courth

7. Greece v Tirrkey (1978} at para, 95.
8. Ibid para. 96.
9. Ibidem.

10. Ibid para, 97.
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s of a special zzgreemmf’.“ The Court therefore stated that,
regard to the terms and the context of the Communigué, it
conclude that it was not intended to, and did not, consti-
‘immediate commitment’ by the two governments to sub-
the dispute to the Court.”
another dispute the Court had to determine the nature of,
afi exchange of leeters, and second, Minutes of a meeting
en the Foreign Ministers of Qatar and Babrain in the pres-
¢ of the Foreign Minister of Saudi Arabia.’? The parties agreed,
¢ Court concluded, that the exchange of Notes constituted
d‘hg international agreement. And the Court found that the
s of the subsequent meeting: ‘enumerare the commitments
which the Parties have consented. They thus create rights and
géfions in international law for the Parties. They constitute an
ter ) ational agreement.’“‘ The Court then went on to see if these
ements constituted consent to the jurisdiction of the Court
d doncluded chat they did. The Foreign Minister of Bahrain had
ated that ‘at no time did 1 consider that in signing the Minutes 1
ommitting Bahrain toa legally binding agreement’'” But the
urt did not consider the intentions of the Foreign Ministers; it
used on the textand the context in which it was agreed.
For present purposes, the significance of these two cases decided
the ICJ is that an agreement binding in internarional law

ibid para. 105.

Maritime Delimitation and Tervitorial Questions between Qatar and Babrain (Juris-
ion and admissibifity) IC] Rep- (1994) p. 114
At para. 25.
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(treat?z) need not necessarily be signed. Such an agy .
co.ntam i-nternational rights and obligations andgiseimeil
being objectively determined to exist—evcn,in the apa'f :
later protestations that one of the parties did not intengr:i::cncc
ment to be legally binding."® States are not above the law C;gr
ties; they cannot pick and choose when to be bound by dlisoléw

9 . : .
§ 2. When is an international text not a treaty

Ilrst an y

llltCIIIatIOIla[ agfee”lC“t ISNOt a treat thll iris Cleal' tha
f]lc ag[f:emellt B not Sup[)O Cd to 5‘ g.

S g
bf‘: ic aH bl[ldl“ AS We h
J B
ust seen COI.II ES Wlﬂ take 1nto account dle context alld L‘hC COI
g

tent Of dle agreement. Hlt]iOlly A‘lst, a ‘UI]]ICI I)Cpl]t? [.eg
A.d 18¢ f variQu

V T O tlle B{ ltlsh. FOI Clgll ()HiCQ ]laS CXpCI lellced ar S 1S

understandings’ wi .
gs" with regard to the status of different texrs after

h .
they have been finalized. He suggests in his book on treaty law an

ractice i i |
P that, in order to avoid any such confusion, the state tha

intends i
the instrument to be non-binding write to the other go

ernment as follows: °
: ‘all the necessary legal requirements having

been COIDP p
letﬁd, the 1mstrument W]H Now come 1nto o eration
t.he llIldCIStaﬂd at d()CS DOt const; teart ty an c e
lng th 1t n Stitu Irea d n lth
¥

Il publ!sh 1t I }‘ g I 1T as a t1 Caty W”] tllﬂ
Slde Wi d4s a treaty or registe
UIlltcd NatIOIIS.

. . - - . - :
. 'O SLImina cxas O T thi 1 mi g
16, For a st ul ting mination of the min al role given to intent in deter ning th
existence of a creaty see Klabbers above Wht) e examination of the case-law ads hir <
¥ ( b ) S 1 £ as
I far Cacls a1l 0

conclude therejsa ¢ .
‘presumption thar a .
17. Aust (abore) 37 greements are intended to be legally binding’ At 257;

TREATIES 309

rthermore, the sort of dispute mechanism built into the agtee-
may also point to its intended legal effects. Inserting an agree-

t to submit differences toan international tribunal or arbitraror,
d to be bound in incernational law by the ruling, would obviously
: é_,sﬁ chat the text is a treaty. Aust’s template for a (non-binding)

morandum of Understanding includes the following paragraph
remove any ambiguity: ‘Any dispute about the interpretation or
plication of this Memorandum will be resolved by consultations
eween the Participants, and will not be referred to any national or

ernational tribunal or third parey for settiement.™®

Tn short, those wishing to avoid the fegal effects of any instru-
mient they are negotiating would be best advised to explain this in
xclude the procedures normally used for the entry into
rce for treatics, and be exhaustively clear who has the authoricy

o sertle disputes over the text and whether any such ruling is

¢ TEXL, €

-cg_'ally binding on the parties."”
© A second instance where an international agreement will not

¢ a treaty is when the agreement does not take effect under incer-

national law-—but rather in national law.?® The representatives of

8. Ibid 492.

. Aust includes a table of comparative treaty and MoU rerminclogy to assist drafters in
distinguishing legally binding creaties from other agreements. Ibid 496, On occasion stazes
are quite clear abour the type of texs they are adepting, Consider the title of the Non-
.:ga.lly Binding Authoritative Statement of Principles for a Global Consensus on the
Management, Conservation end Sustainable Development of all Types of Forests adopred

i Rio in 1992 zt the UN Conference on Environment and Development; f the Helsinki
¢ text ‘is not eligible for registracion

Tinal Act which includes a paragraph stading that th
under Article 102 of the Charter of the United Nations, see further § 6 below.
fa treary in the Vienna Convention on the Law of Treaties (1969)

20. See the definition o
1966} at 188, para. 6.

Arx. 2{1)(2) and the Commentary of the ILC I Yearbook ILC (
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tWO states may sign an agreement to lease some premises, or for
simple purchase of certain goods, and intend any such agree
to be a normal contract generating no international rights or'o
gations for the parties. Again it may not always be easy to de
mine whether the parties intend the agreement to be governec
international law or not. By the time this comes to be determ, I
by a judge it means that the parties are in dispute as to what w
their intention, and an objective finding will be problematic.2t

§ 3. Formation of treaties and

the issue of coercion

— e

International law has no technical rules for the formation of treatie

In most respects the general principles applicable to private contract
apply; there must be consent and capacity on both sides, and th
object must be legal; though naturally, rules peculiar to 4 special sys
tem of municipal law, such as the Common Law rules about consid
cration, have no application® Previous editions of this book
highlighted ‘one startling difference’ between contrace law and ere

21 M. Koskenniemi, From Apslegy fo Utopia. The Structyre
ment {Cambridge: CUP, 2005) at 33345,
22.In the Common Law a valid contrac re
and that this is met with consideration b
<an bea simple sale of an irem for money,
something in rezurn for the other side not
an obligation for a state even in the abse

otigin of this condition for contracrs und

of International Legal Arg

quires that one side offers something of valye
¥ the other side doing something in recurn. This
or services in return for a fee, of a promise to do
doing something and so on. A treaty may create.
nce of anything of valye (2 consideration). The.

er the Common Law stems from the rime when!
contracts were oral and judges sought a way to distinguish them

be oral but wounld still nor require consideration. Under US law

oral international agree-
ments have to be submirted in writing and notified ro Congress,

Aust {above) ar 3940,

from gifts, Treaties may:
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ey unambiguously stated: ‘Duress docs. not invaiidatésczsn\s;rﬁz

(i;)és in the private law of contral:c)t. t: c.lécm,t;i :;:(;a;}sri;on ald

ally e freely entered into on both sides. o

nﬁi thzlllJle. Indicd already in 1963, the same yea%;zl ;l-;cciuihze

of the last edicion of this book, Sir Humphrey > ,1 ¢
. ernational Law Commission’s Special Rapporteur or? e law

tct:tcs, included in his second report on the law of zcdauc;s t:;o Opsrgd

 articles on duress and coercion. In the first, Waldock prop

i ental, with
ati ‘[i)f coercion, actual or threatened, physical or m ,

SPCCt to thelf pCESOIIS O [O matters Of peISOilal concern, haS bCeIl
: :

i ..in order to
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The second draft Article provided that vt
nsider the treaty void if it ‘is coerced into entering 1 o
- ainst it 1n
. h h an act of force, or threat of force, employed ZgN ticin

ot ’ ite ations.
ioiat?on of the principles of the Charter of the Ulrut plions:
C -
Waldock rejected the idea that states would be able t(;l gl -
. igati i as lon
cion simply to avoid their treaty obligations, stat:n%; at g .
o an cconomi
ercion was limited to the use of force, rather cconomic
. jective d inacion of whe
termination
i 1d be an objective de
oercion, there con on of wheter
force had been used or threatened, and the subjec X e
. th ¢ that su
| i the argumen
He also rejected bo
would be reduced. | hasuch s
uld lead to general uncertainey about the status of p

a state could similarly

rule wo

3. T1 Yoarbook ILC (1963) at 50.
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sidering that such use of force b :
ad been declared to be crimi
the Nuremberg and Tokyo Tribunals, ot

and the eventual Vien i
: . na Convention on th
aw of Treaties (1969) adopted two articles along similar lines o

confirmed i i of
o - t}?at cocrcion against a state leads to the invalidiry f
€ treaty in its entirery.2 "

covering cconomi i i
g mic pressure? Third, might there not be siruation

can a; P p
Wllel gg[eSS()I state Ought to bc coer CEd Into acce tﬂlg a peace
g ﬂg S
t1 eﬂty Or agree to Pa}‘ Ie!)a[at[()[ls. A_” thesf: un tions Were

addI CSSGd p
in tllc contexr Of E}lc rocess lfadlﬂg ro thf: adOpthl} 0
NVENL: O W [ i WE W c y
tlle CO 10N on thC La Of rea 1€S, and € lll brl H dlSCuSS

h .
them here, as they sit on the fault line of a fundamental shif in -

International law in the twentieth century.

The IL.C explained its understanding of the law: 4 peace treaty
: ¥

or Otllel tIeaty PIOCLII&({ by cocrcion pl 101 to thft e\')tablishlnellt Of
g
g thr t Lse ()ff()[CC WouId CITY,
I'JICJ i()de]ll IaW Ie aldl” t] c cat or I ain
Vafld- IIOWCE‘CI, thc COHII’IHSSIOH COI’ISIdeer 1t Would bC LHOgICa.l

25. Arts 51, 52, and 44(5); nove wi
Al 552, ; note with regard r i
ties will still be bound by a valid treazy: f‘m. GS(ZTulmlateral ey heno soueed o
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unacceprable to formulatre the rule as one applicable only from
ate of the conclusion of a convention on the law of treaties’

Commission determined:

whatever differences of opinion there may be about the state
“of the law prior to the establishment of the United Nations,
the great majority of international fawyers to-day unhesitat-
ngly hold that Article 2, paragraph 4, cogether with other
rovisions of the Charter, authoritatively declares the mod-
rn customary law regarding the chreat or use of force. The
present article, by its formulation, recognizes by implication
that the rule which it lays down is applicable at any rate to all
treaties concluded since the entry into force of the Charter.*

1 amendment, successfully tabled by Czechoslovakia and others
‘the Vienna Conference,?” adjusted the wording of what became
Article 52 to refer to the ‘use of force in violation of the principles of

3611 Yearbook of the ILC (1966} ar 247. 'The rule has been affirmed by the IC] as part of
oatemporary intecnational law’ in Fisheries Jurisdiction (UK v Ieland) Jurisdiction
{1973) bur the Coure found that the Exchange of Notes had been freely negotiated by
‘the interested parties on the basis of perfect equality and freedom of decision on both
sides? At para. 24,
7, Official Recovds of the Vienna Canference, first session, at 271, 2 May 1968. On the
Hects of the threacs of the use of force on the 1939 weary signed by the President of
zechoslovakia creating a German protectorare over Bohemia and Moravia and on the
1938 Munich Agreement scc Oppenbeim’s International Law, 9th edn av 1290-1, anl
“and &. Tt is worth noting that the October 1968 treaty between Czechoslovakia and the
“TJSSR allowing for the presence of Soviet forces can also be considered invalid; for dezails
of the events leading up this treary see N. Stiirchler, The Threat of Force in International

‘Law (Cambridge: CUP, 2007) at 184-9.
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international law embodied in the Charter of the United Natic; 1,
Th'e Pelegation of Czechoslovakia explained that it shared i
opl-mon of the ILC that the rule applied retroactively, and t .
main purpose of their amendment aimed at the time element
They also agreed, however, that the Convention could not ‘s céif '
on what precise date an existing general rule in another braI}: h
international law had come to be established’2 C
T‘uming to our second question, the ILC’s Commentary reveal
that “[sJome members of the Commission expressed the V}i;W th s
any other forms of pressure, such as a threat to strangle the eco
omy of a country, ought to be stated in the article as talling wichin
the concept of coercion’? Yer the Commission eventuall fc.
ferred to leave the issue to be determined byan intcrprctat?oﬁ ::f
the concept of the use of force as found in the Charter. Several
states sought to have the draft changed before and du'rin th
Vienna Diplomatic Conference. An amendment proposed bg Iﬁ
statc? at the Conference sought to define force as includin Zco
nomic and political pressure.® Economic pressure was ar ugedt ;
be a form of neo-colonialism imposed on the newly inde gcnd ?'
sltatcs.ﬂ According to negotiators from the United Statcsp deleer:1E
tion it was ‘clear that if the amendment were put to the votcg it

28. Secar 179,
29, Ibid 246.

30, . . g
Afghanjstan, Algeria, Bolivia, Congo (Brazzaville), Ecuador, Ghana, India, Iras

KEH} Ay KuWH.lt, Mali, Pakis [an, Sierra I €one, Syllﬂ Iauzama, Uhnited Arab chubh
. .
- Javi 12 bi

31. See al ‘
o c::ala 50 IVF. Fr'aven, What Happened to Unequal Treaties? The Continuities o
nformal Empice, in M. Craven and M. Ficzmaurice (eds) :

(Nijmegen: Wolf, 2005) 4380, , Intervogating the Treaty
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uld carry by quite 2 substantial majority. On the other hand, in
'V#te discussions it had been made quite clear to the proponents

hat adoption could wreck the conference because states con-
sthed with the stability of treaties found the proposal intolera-
ble2 In the end 2 compromise was reached whereby the attempted
endment of the article would be abandoned in return for the
option by the Conference of a: ‘Declaration on the Prohibition
of Military, Political or Economic Coercion in the Conclusion of

eaties, which formed pare of the Final Act of the Conference.®
Thirdly, Waldock was concerned tchat invalidating treaties pro-
od through the use of force should not upend the possibility of
peace treatics imposed on defeated aggressor states. In his words:
Jearly, there is all the difference in the world between coercion
sed by an aggressor to consolidate the fruits of his aggression in a

treaty and coercion used to impose a peace setclement upon an
aggressor. In pare this problem is met by the prohibition of the

R.D. Kearney and R.E. Dalton, “The Treaty on Treaties, 64 AJIL {1970) 495-561, at
234 Sinclair explains the ‘intense misgivings’ of those ‘Jelegations concerned to preserve
thic security and sanctiry of treaties, ‘Acceprance of the concept that economic pressure
could operate to render a treaty null and void would appear, if these sweeping views as to

e dominant position of developed countries were accepted, to invice claims which

ould put ac risk any treaty concluded berween a developing and a developed country’
The Vienna Convention on the Law of Treaties, 2nd edn (Manchester: MUE, 1934)
az:178.

3 Para. 1 reads: ‘Solemnly condemns che threat or use of pressure in any form, whether
tical, or ecanomic, by any State in order o coerce anocher State to perform

irary, poli
he principles of the sovereign

‘any act refating to the conclusion of 2 treaty in vialation of €
“équaliry of States and freedam of consenc’ For the implications of the Declaration with
regard to the interpretation of Article 52 see M.E. Villiger, Commeniary on the 1989
Vienna Convention on the Law of Treaties {Leiden: Nijhoff, 2009) at 638-57.
34. Second Repott on the Law of Trcaties, I Yearbook af the ILC (1963} at 52.
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illegal use of force in the definition of coercion,®® but there was the
additional fear of ‘one party unilaterally characterizing another as
a-n iggressor for the purpose of terminating inconvenient tre |
thS-. The concern to preserve the idea that a treaty could impo:
f)bhgations On an aggressor state was, in the end, met with a’psa
.mgs_ clause in Article 75 which states that the Vienna Convcnuén
is Wlth(.)llt prejudice to: ‘any obligation in relation to a treaty wfuch
fnay arise for an aggressor State in consequence of measures taken
in conformity with the Charter of the United Nations with reft -
ence to that State’s aggression’ i
Answering these questions has highlighted how intematior;af
law can radically change direction, and how such change ma :
s?mctimes be brought through individuals arguing for ofe soiﬁy
tion over another. Until the articulation of the rule invalidatin..
treaties procured through coercion, it was assumed that priori :
s%wuld be given to peace, stability, and the effectiveness of intern‘fy:
tional law, even if this meant chat powerful states could profit from
tlheir illegal use of force and historical coercion. In prioritizing ju ;
tice and the prohibition on the use of force, law is clevaccgc; to'

somethi ichj i
ething which is more than an instrument for states, something

zz.nfiai)::a:z stfzttlemcnl: could t?c valid even if coerced, as long as the coercion follows -

froma ep ’ nforcement operation auchorized by the Security Council, or as the rcsul:.
used in self-defence. But 2 transfer of rerritory would remain invalid;

e wvalid; see Ch, V'§

36. Draft Articles with Commentary by the ILC, I Yearbook of the ILC (1966) at 268

:’>7. The concrete effect of this provision is unclear, perhaps the import/[ics in the jctl h

an aggressor State should not be able to gain any profit (in chis case in the formczft t;:

provisions of the Convention) f; ssion i
prov ion) from the aggression it has commiteed: Villiger {above}
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¢t and above a convenient medium for interaction. Moreover in
is cxample, international Jaw’s apparent lack of legistacive and
executive branches is contradicred first by recourse to the UN
.arter as universal law, and second by alluding to the role of the
ccurity Council as the enticy entitled to authorize the use of force
and impose obligations on states that violate the fundamental rule
ohibiting aggression.”

We have also seen that treaty law is not just contract law applied

0 s_.t:ates. In contract law any use of force against anocher party
(duress) would nullify the contract. Tn treaty law it is only the ille-
gdl use of force thac makes the treaty void. So where the Security
Cqﬁncﬂ uthorizes force to be used against a state, and the state

38, Brierly's frustration wich this topic may cherefore have been partially addressed. In his
“fifth edition he wrote at this point: “the change ta which we ought zo look forward is not
“the elimination of the use of coercion from the rransaction, but the establishment of
rernational machinery to ensure that when coercion is used it shall be in a proper case
and by due process of law, and not, as at present it may be, arbitrarily. The problem of
* treaties imposed by force is therefore in irs essence net problem of treaty law, but a par-
" Hieular aspect of that much wider problem which pervades the whole syscem, that of sub-
" ordinating the use of force w law! At 245. See also his ruch carlier dissatisfaction: Tt is
not within the powers of international lawyers to bring zbout a change in the law in this
i fespect, but it is within our powers, when we are stating what che law is, to cleas our heads
-~ of cant: and if we do so we shall surely say that ne shred of sanctity attaches toa treaty into
- which one party has been coezeed, nor is good faith in the least engaged in its observance.
- Such a treaty creates a purely factual celacion berween the parties, though one which the
‘ Jaw must at present uphold, and moral senriments are singularly out of place in the discus-
“sion of it. Let us recognize candidly the existence of  blot upon the system, and admit
that here, not as a matzer of moraliry, but for practical urilitarian reasons, la firce prime le

? droit? ‘Some Considerations on the Obsolescence of Treaties” paper read before the Gro-
© tius Sociery, 24 March 1925, in The Basis of Obligation in International Law and Other

© Papers, 108-16ac 115
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then enters into a treaty obligation as a result, che state cannot late
claim the treaty was void duc to coercion or lack of consent.

§ 4. Signature and ratification

Ordinarily there are two stages in the making ofa treaty, its signature

by ‘plenipotentiaries’ of the contracting states, and its ratification
by or on behalf of the heads of those states.® There are good rea
sons why this second stage should be necessary before a treaty,
any rate an important treaty, becomes actually binding, In som

states, constitutional law vests the treaty-making power in somg-

organ which cannot delegate it to plenipotentiaries, and vet that
organ cannot itself carry on negotiations with other states. Fo

39. Aust (above;} offers an illustration: “The Agreement concerning the restoratian of the
Government of President Aristide, signed in Port au Princc on 18 September 1994 by the
provisional President of Haiti and ex-US President Jimmy Carter on behalf of US Presi
dent Bilt Clinton, mighe ar first sighe appear to have been obrained by the threar of:
unlawful force, since az che tme US bembers were in the air on their way ro Hairi. How-
ever, the Security Council had adopted on 16 October 1993 Resolution 875 which
authorized the use of force o restore the legitimare government of Haiti” Ac 318, Com:
parc the discussion of the nse of force by che Unired Stares against Haitian representatives

in 1905, and againsc Cuba in 1903, in the Harvard Research Draft Convenrion on thei -

Law of Treaties AJIL Special Supplement (1933) ‘Duress, at 1148-6], esp. 11579, See
also I Sinclair {above) zx 180 who points cut that ‘the sanction of nullicy will nor apply
ta a treaty imposed by the United Nations, in the course of enforcement action, upon .
State guilcy of an act of aggression’ ;
40. A plenipotentiary is lirerally someone with full powers. The 1969 VCLT defines full
powers in Arc. 2{1){c} as the document from the competent authority authorizing rhe
relevant acts, Today it is assumed thar the Foreign Minister, the Head of Government,
and the Head of State all have full powers o adopr, sign, ot consent to be bound by, 2’
treary: see Art. 7(2), Art. 46 (discussed in § 8 below).

TREATIES 319

' i i -maki er is vested
sample, in the United States the treaty-making pow

the President, bue subject to the advice and consent of the Sen-

for certain treaties.”

But apart from such cases where national law de‘mands tha.t a
olitical body approve the treaty, it may be thar the interests v%nt.h
hich a treaty deals are so complicated and important that 1t- is
asonable chat there should be a further opportunity for consid-
ing the treaty as a whole.*” A democratic state must consu.lt Pub—
pinion, and chis can hardly take shape while the negotiations,
_ E_ich may be largely confidential, are going on. .
 Ratification is not, however, a legal requisite for all treatlcta;.
ere are many agreements of minor importance in which rati-
cation would be an unreasonable formality, and normally th.c
fnéaty iself states, either expressly or by implication,' whether it
is to become binding on signature or only when it has been
ratified.
- States which have not taken part in the negotiation of a treaty,
d so were not in a position to sign the treaty following its adop-
tion, are sometimes invited by the negotiating states to become
.p_érties by ‘acceding’ to the ereaty.® This expression is employed

4].Foran explanation 25 to which procedure is appropriate in the Un.ited Sta::es sn;c T.rit_
ble (above). For speculation as to why the parties to an agreemﬂ:lt might pre ;rt at Hjh e
.subjcct to the advice and consent of the Senate see I L. Goldsmith and E.A. Posner, The
Limits of Internatianal Law (Neve York: QUP, 2005) at 91-5. e
42 For the UK constitational practice see Aust (above) at 189-94, See novﬁf sectu.)n o

rﬁe Constitutional Reform and Governance Act 2010;]. Barrett, “The United Kingdem
and Parliamentary Scruriny of Treaties: Recent Reforms, 60 IC]TQ (2(] 11) 22‘5—45.

'43. Although accession may be used simply o denote the Way.r in V.\fl’llCh parties become
“bound where the treaty does net provide for signature and ratificarion. . the Conven-
“tion on Privileges and Immunities of the United Narions (1946).
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because they are not engaged in ratifying their signature, bur sim
ply becoming parties to the treaty in a one-step process. Othé
expressions which are used to denote the equivalent step are adhe
sion, acceptance, and approval :
The treaty should specify when it is to enter into force. For

treaty merely requiring signature this could be immediately. In the
case of a complex multilateral treaty it may be specified that the

treaty enters into force for the parties once a fixed number of states
have become parties. For example the Genocide Convention
entered into force on the 90¢h day tollowing the 20th state becom-

inga party.

§ 5. Reservations

3
] a.CCCPt g a treaty, a state sometimes f()IlnulatCS a reser Vatl()ﬂ,

that is to say, it proposes a new term which limits or varies the

application of the treaty.® When a treaty has only two parties,
the matter is simple; if the other party does not accept the ten-
dered reservation the treaty will fall. If the other party accepts the

44. See further Satow’s Diplomatic Practics (above) ar $83-~9,

45. i r
5. It may be convenient here to reproduce the composite definition of a reservation’

included in the ILC's Guide to Practice on Reservations o Treaties (2011) {ILC Guide):

reproduced in UN Doc. A766/10: 1.1 *“Reservation” means 2 unilareral statement, how-
& . . )
ver phrased or named, made by a State or an international organization when signing,”
S )

ratifying, formally confirming, accepting, approving or acceding to 2 treaty, or by a Stare’

when making a netification of succession to a treaty, whereby the State or organization -

purporzs co exclude or to modify the legal effect of certain provisions of the treary in their -

pp. A

2 lcation ro State or to that Internation Tganiz: For ‘inter, erve declar
L1 to thar Stat that int tional o anization, for i pretr d ara-

ons see paras 1.3, ﬂ_lld 24and IJIC COlilantdl ies thereto
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seservation, we are in the presence of an amended text, and for this

n it is more usual to speak of amendments, or offers to rene-
otiate, in the context of bilateral treaties.* But when there are
umerous parties the matter becomes more complicated, for some
f these other parties may be willing to accept the reservation and

wothers may not. And some may be willing to sce the reserving state
come a party to the treaty and others may not.
With regard to reservations to such multilateral treaties there is
nunderlying policy factor at play: is it better to have a maximum
mber of states join the treaty, albeit with reservations which
just their obligations and the rights and obligations of all the
ther parties? Or is it preferable to sce the treaty regime in terms
f uniform rights and obligations, even at the expense of excluding
these states who wish to join with reservations? We can see here
¢ need o bear in mind two principles. Firse, we have ‘the desirabil-
ity: of maintaining the integrity of international multilateral con-
ventions. And here the desire is not merely to maineain integricy
or integricy’s sake, but due to the role played by multilaceral con-
éntions: ‘It is to be preferred that some degree of uniformity in
he obligations of all parties to a multilateral instrument should be
maintained. One of the ways in which international law is devel-
oped is by a consistent rule of general application being laid down
in multilateral ... conventions. ‘Frequent or numerous reservations

by States to multilateral conventions of international concern

hinder the development of international law by preventing the

6. See farther the ILC Guide Commentary to 1.6.1 ‘Reservations’ to bilateral trearies.
The United States practice is to communicate ‘reservations’ to its bilateral partners; these

are then usually incorporated invo a fresh text and agreed.




322 Brierlys Law of Nations

growth of a consistent rule of general application. “‘Secondly, an
on the other hand, there is the desirability of the widest possibl
application of multilateral conventions. It may be assumed, fron
the very fact that they are multilateral, that the subjects with whic
they deal are of international concern, i.e., matters which are no
only susceptible of international regulation but regarding which i
is desirable to reform or amend existing law. If they are to be eff
tive, multilateral conventions must be as widely in force or as gen:
erally accepted as possible.”

These competing desires came to be described as a choic
between integrity and universality.® The answer to this dilemm;

must be that it depends on the type of treaty regime being estab
lished.* 'The Law of the Sea Convention and the Statute of th
International Criminal Court stace that no reservations are per
miteed. For such treaties it makes sense that states cannot pick and:
choose obligations and undermine the integrity of the regime. On’
the other hand, a treaty for judicial co-operation may restrict the

47. All quotes from Brierly, Special Rapporteur on the law of trearics, ‘Report on Reserv
tions to Multilateral Conventions’ UN Doc. A/CN4/41, 1 ILC Yearbook (1951) 1-1
ar paras 11-12, ’

48. See Joint Dissenting Opinion by Judges Guerrero, McINair, Read, and Hsu Mo, Advi

sory Opinion on Reservations to the Convention on Genocide 1C] Rep. (1951) p. 15, a

46-7,

49. Note the VCLT includes the following provisions: Arricle 20{3) “When a treaty is
constituent instrument of an internarional organization and unless it otherwise provide

a reservation requires the acceptance of the competent organ of that organization.’ For:
cerrain plurilateral treaties a reservation will have to be accepted unanimously. “When
appears from the limired number of the negotiating States and the object and purpose o :
a treaty that the application of the treaty in its entirety between all the parries is an essen-

tial condition of the consent of each one te be bound by the treaty, a reservation requires |

acceptance by all the parties. Are. 20(2).
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pics on which states parties are prepared to co-operate, and may
ve to be adjusted to fit the different domestic legal orders. In this
ay::ccrtain reservations may actually facilitate greater participa-

: . - B B . 50
‘tion and ultimacely a wider range of possibilities for co-operation.

States which might otherwise feel obliged to remain ousside the
gime may feel comfortable joining with reservations and other
ates may be ready to accept this situation.

Where a treaty is silent on the issue of reservations, or only
ows for specified reservations, a problem arises where some
tes object to the proposed reservation. Is the state attempting to
ke the reservation to be considered a party to the treaty? ‘This

-qs_;l'cstion was put to the International Court of Justice in connec-
on with reservations to the Genocide Convention. At chat time
had been assumed that the rule in the law of treaties was that

ieservations had to be accepeed by all parties to the treaty in order

; 510 e
for the reserving state to be considered a party to the treaty.”’ Res

rvarions had been made, in particular by eight states excluding
the jurisdiction of the Court for inter-state disputes, and some

“states had objected to some of these reservations. The question
siiginally had a practical dimension. The UN Secretary-General,

as depositary of the treaty, needed to know whether the requisite
humber of parties had been reached for the treaty to enter into

force. Although this point was moot by the time the Court deliv-

ered its opinion, the question still remained whether the reserving

states could be considered parties to the treaty.

50. Consider the European Conventien on Mutual Assistance in Criminal Marters

{1959} and jcs multiple rescrvations.
$1. Reservations to the Convention on Genacide, 1C] Rep. {1951) p. 15, at 31.
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The Court took into consideration the nature of the Genocid
Convention as something concluded under the auspices of th
United Nartions, an organization of universal character envisagin
a wide degree of participation in the Convention. Furthermoré
the Court pointed out: ‘that although the Genocide Conventior
was finally approved unanimously, it is nevertheless the result o
series of majority votes. The majority principle, while facilicatin
the conclusion of multilateral convencions, may also make it neces

sary for certain States to make reservations.™ The Court coti

cluded that even though the Convention was silent on the issue of

reservations, taking into consideration the character, purpose, pio
visions, mode of preparation and adoption of the Convention, res
ervations were permitted. It then addressed the questions: what

kinds of reservations were permitted? What kind of objections can -

be made to them? And what are the effects of such objections?
The Court recalled the intention to creare 2 Convention whick

would be universal in scope, and went on to state that in this typé

of Convention: ‘the contracting States do not have any interests o

their own; they merely have, one and all 2 common interest;

namely, the accomplishment of those high purposes which are the
raison détre of che convention.” This represented a radical depar-
ture from the craditional idea that treaties were founded on srate

consent; the Court prioritized a common interest over individual

intetests. The implication was that reservations would be valid not

according to the unanimous consent of the states parties, bur

according to the compatibilicy of the reservations with the rzison"

52. Advisory Opinion, ibid 22.
53.Ibid 23.

d

pE oritized universality over integrity:
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itre of the Convention. The Court (by a majority of seven to five)

. The object and purpose of the Genocide Convention imply
that it was the intention of the General Assembly and of the

- States which adopted it that as many States as possible should
participate. The complete exclusion from the Convention of

" one or more States would not only restrict the scope of its
application, but would decract from the authority of the
moral and humanitarian principles which are its basis. It is

" inconceivable that the contracting parties readily contem-

plated that an. objection to a minor reservation should pro-

- duce such a result. But even less could the contracting parties
have intended to sacrifice the very object of the Convention
in favour of a vain desire to secure as many participants as
possible. The object and purpose of the Convention thus
limit both the freedom of making reservations and that of
objecting to them. It follows that it is the compatibiliry of 2
reservation with the object and purpose of the Convention
that must furnish the criterion for the attitude of a State in
making the reservation on accession...

It has nevertheless been argued that any State entitled to
become a party to the Genocide Convention may do so while
making any reservation it chooses by virtue of its sovereignty.
The Court cannot share this view. It is obvious that so extreme an
application of the idea of State sovereignty could lead to a com-
plete disregard of the object and purpose of the Convention*

54. Ibid 24.
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Thc Court held that, in the case before it, a state making a reserv.
tion to which some, but not all the parties, objected would becom
a party, if its reservation should be ‘compatible with the object and
Purpose of the convention, but not otherwise. The problem is tha
in many sicuations the decision on compatibility is left entirely te
the other states. .
The Vienna Convention follows this logic in the main but, as
predicted at the time, such a system hasled to confusion and unf:et
tainty. The eventual rule included in the Vienna Convention work:

as follows: che reservation formulated (at the appropriate time*) b

the reserving state is circulated to all the parties to the treary, as we
LAS W

as to all those entitled to become parties to the treaty. Thes
addressees then have a fourfold choice: B

to remain silent (S);

to accept the reservation (A);

tﬁ formulate an objection to the reservation—but accept tha
the treaty will enter into force berween itself and the reservin
state (O}; .
to object vo the reservation and gppose the entry into force of th
treaty between itself and the reserving state (00} |

E - ) - N :
ac-:h course of action gives rise to different legal results. In order to
assist the reader in understanding the consequences of choosing

55, When signing, ratifying, formally confirming, accepting, approving, or acceding to:
treaty, orwhen a state is making a notification of succession to a treaty. N:JI:C that althg Z;
the VCLT s.tates that a reserving state becomes a party once at least one state has acc:i d
;he reservation, the practice of the UN Secretary-General is to consider the state thafh.as'
.ormulatcd the reservarion to be a party to the treary as of the date of its instrument joi
ing the treaty. See ILC Guide, Guideline 2.6.12 Commentary para. & o
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¢ response, we here work through the different
ytions, taking an actual reservation as an example, in order to
¢monstrate how this arrangement is supposed to take effect in

s chapter that there is disagreement over

¢her the diplomatic pouch can be subject to x-ray or search.
n acceding to the Diplomaric Relations Convention in 1977,
ya formulated a reservation to Article 27(3) statng that it
sepves its right to request the opening of such pouch in the pres-
ce'of an official representative of the diplomatic mission con-
red. If such request is denied by the authorities of the sending
te; the diplomatic pouch shall be returned to its place of

gin.
' State S which stays silent bas 12 months to consider whether o
biect or not.”’ After chat time it is considered to have accepted the
ervation and will be in the same posicion as State A which has
explicitly accepted the reservation. For State A the treacy is in force
cween it and the reserving state and modified to the extent of the

rvation. This may work ina reciprocal fashion.” So, in ouy exam-

IR
56 Art. 27(3) states: “The diplomatic bag shall not be opened or detained; A number of
grher Arab staces made similar reservations.
i More preciscly, we should say that the state is Jeemed to have accepted the reservation
¢hall have raised no objection €0 che reservation by the end of a period of rwelve
onths after it was notified of the reservation or by the date on which it expressed its
< hsent to be bound by the freaty, whichever is later’. VCLT Art. 20(5). Of course a treaty
jay specify a different timeline.
Note that reciprocity will not apply if this is not appropriate in view of ‘nature of the
bligations or the objectand purposc of the treaty’ orwhere ‘reciprocal applicacion is not
:_sible because of the content of the reservation” ILC Guideline 4.2.5. So for example
a reservation to the European Convention on Human
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ple, the United Kingdom, having remained silent for 12 months in the
face of the Libyan reservation, would be deemed to have accepted it,
and the Convention would be in force between the two states. Should
the Libyan authorities suspect the content of the British diplomatic
bag arriving at Tripoli airport from the Embassy, they would be enti-
tled under the treaty to demand that a UK official be present while the
bag is opened. If the United Kingdom refused, and the bag were sent
back to the British Embassy in Tripoli, the UK could not complain as
the treaty has been modified between these two states. The reciprocal
effect of the reservation is as follows: if the British authoridies at
Heathrow suspect the Libyan diplomatic bag en route to Tripoli they
can ask to open it in the presence of a Libyan official. If this is refused
the bag can be sent back to the Libyan Embassy in London. Libya
could not complain of a violation of the Convention.®

For the objecting State O the treaty is in force but the relevane
provision does not apply to the extent of the reservatrion. This
would mean that neither state would be legally obliged to allow
the bag to be opened in the way foreseen in the reservation. Nei-

ther the rule forbidding the opening of the bag nor the modified

Rights with regard to the threshold for a stace of emergency in France, Turkey could not
rely on that reservation when France broughr a complaint against Turkey for human
rights violations in Turkey. The European Commission stressed that the Convention cre-
ated ‘objective obligations” and that complaints about a breach of the Convention were
not actions to enforce a state’s own rights but rather ‘an alleged violation of the public
order of Europe’. Frunce v Turkey 35 D8R 143, at paras 37-43.

59. The UK authorities chose for political reasons not to challenge the Libyan bags leav-
ing the Libyan Embassy in St James's Square following the shooting of WPC Fletcher
ourside the Embassy. According to Denza they ‘almost certainly contained the murder
weapon. E. Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplo-
matic Relations, 3rd edn (Oxford: OUP, 2008) at 236.

P
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rule allowing for the opening of the bag in certain conditions
would apply between the two states.” The rest of the provision
that states that the bag may not be detained would continue to
apply. And indeed the rest of the treaty would apply so that diplo-
matic agents would remain immune and embassies would remain
inviolable and so on.

For State OO that both ebjects to the reservation and opposes
the entry into force of the treaty between itself and the reserving
state, there are no treaty rights and obligations between the two
states. Neither state can complain about a violation of any of the
provisions of the whole treaty by the other state, nor are they able
to use any mechanisms that provide for the settlement of a dispute
with regard to the treary because the treaty is not in force berween
them.®!

For all four types of non-reserving state the treaty will apply in
its entirety between themselves. Unfortunately the permutations
do not end here. We have still not considered the effect of invalid
reservations. In making their objections states often claim that the
reservation is invalid.* While multiple claims of this sort may be
evidence that the reservation is indeed contrary to the object and
purpose of the treary, such a claim may be merely subjective, and
validity is a separate issue from acceptability. Validity depends

first, on whether such reservations are foreseen in the treaty, and

60, The issue would fall to be determined by customary incernational law. See further
Denza (above) 236-7 who discussed some of the similar reservations and objections.

61. Consider for example the Optional Protocol to the Vienna Convention on Diplo-
matic Relations, concerning the Compulsory Sertlement of Disputes (1961).

62. For example Canada responded to Libya’s reservation by stating char she did not

regard it as valid.
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second, on whether the reservation is compatible with the obje

and purpose of the treaty.”

This problem has come to a head in the context of human righ't_s
treaties. Human rights treaties are not generally enforced by oth
states; nor is their object primarily to provide reciprocal benefi

for other states. The beneficiaries of a state accepting a human

rights treaty are the individual human beings who find themsely
under that state’s jurisdiction. Supervision of a state’s respect for i
treaty obligations is usually left to an international human righ
court or a treaty monitoring body. Other states can of cours
object and deny thar the treaty enters into force between them an
the reserving state—but this can hardly help those the treary.
intended to protect.

Human rights bodies have been faced with seemingly mvah_

reservations when adjudicating individual petitions. In some cases.

they have decided to ‘sever’ invalid reservations, even where a stat
argues that the reservation was a condition for ics accepting to.b
bound by the treaty in the first place. In these cases the state ma
have a choice: to leave the relevant treaty regime (where this is po
sible under the treaty), or decide to remain in the regime withou
the benefit of the reservation. :
The first scenario took place against the background of a rese
vation formulated by Trinidad and Tobago stating: ‘the Huma
Righrs Committee shall not be competent to receive and consids
communications relating to any prisoner who is under sentence of
death in respect of any matter relating to his prosecution, h
detention, his trial, his conviction, his sentence or the carrying ol

63, VCLT Az 19.
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of the death sentence on him and any matter connected therewith’

-Committee {by a majority) decided that it ‘cannot accept a
ervation which singles out a certain group of individuals for
esser procedural protection than that which is enjoyed by the rest
f the population’ In their view ‘this constitutes a discrimination
ich runs counter to some of the basic principles embodied in
he Covenant and its Protocols, and for this reason che reservation
annot be deemed compatible with the object and purpose of the
ptional Protocol.®* Trinidad and Tobago then denounced the
ptional Protocol allowing for individual complaints, and left
treaty regime. This meant that complaints could no longer be
rought with regard to alleged violations of any of the provisions
fihe Covenant on Civil and Political Rights.

‘The second scenario arose in cases brought against Switzerland
and Turkey. In the first case the European Court of Human Rights
eld that Switzerland’s interpretive declaration sought to limic
itzerland’s obligations with regard to fair trial and found thac
the interpretation was invalid as incompatible with the conditions
or reservations.®” The Court went on to apply the provision on
air trial against Switzerland. The Court determined that ‘it is
"eYoncl doubt that Switzerland is, and regards ieself as, bound

y the Convention irrespective of the validity of the declaration’®
¢ Turkish declararion conditioning its acceptance of the Court’s

4 Rawle Kennedy v Trinidad and Tobage, Communicarion 845/1999, Decision of
November 1999.
or a detailed analysis of the implicarions of this case see 5. Marks, ‘Reservations
hinged: The Belilos Case before the European Court of Human Rights, 39 ICLQ
1990) 300-27,
6. Belilos v Switzerland {1988) para. 60.




332 Brierlys Law of Nations

jurisdiction sought to restrict the territorial protection of the Con-
vention. It was also considered invalid, and the restrictions were

severed’ from the declaration accepting the jurisdiction of the

6‘7 - . .
Court.”” Both Turkey and Switzerland chose to remain parties to

the Convention and to continue to recognize the jurisdiction of
the Court.

There are a number of contextual differences relating to these
two scenarios which continue to influence the ILC in its work on
reservations to treaties. First, the judgments of a regional Court of
Human Rights are binding on the states parties. By contrast some
states have resisted the idea that a treaty monitoring body which is
not empowered to deliver binding judgments should be able to
determine the validity of reservations. These states insist on the
overriding idea that a treaty only takes effect if the scate consents to
be bound. For these states a formulared reservation should be seen
as a pre-condition of acceptance to be bound by the treaty, and so
the consequence of discounting a reservation as invalid is that the
reserving state cannot be considered a party to the treary.®

The ILC has struggled with this problem for a number of years,
and its Special Rapporteur, Alain Pellet, has now considered the
issue in some detail. The ILC Guide to practice includes the fol-
lowing guidelines, which supplement the relevant provisions of
the Vienna Convention on the Law of Treaties.®’

67. Lotzidou v Turkey (preliminary objections) (1995) paras 95-97.

68. See the separate Observations by the United Kingdom, the United States, and France
to General Comment 24 of the UN Human Rights Commirttee, 3 IHRR (1996) at
261-9,and 4 IHRR (1997) at 6-9.

69. See Arts 19-23.
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. The status of the author of an invalid reservation in relation to
a treaty depends on the intention expressed by the reserving
State or international organization on whether it intends to be
bound by the treaty without the benefit of the reservation or
whether it considers that it is not bound by the treaty.

. Unless the author of the invalid reservation has expressed a
contrary intention or such an intention is otherwise estab-
lished, it is considered a contracting State or a contracting
organization without the benefit of the reservation.

. Notwithstanding paragraphs 1 and 2, the author of the invalid
reservation may express at any time its intention not to be
bound by the treaty without the benefit of the reservation.

. If a treaty monitoring body expresses the view that a reserva-
tion is invalid and the reserving State or international organiza-
tion intends not to be bound by the treaty without the benefit
of the reservation, it should express its intention to that effect
within a period of twelve months from the date at which the

treaty monitoring body made its assessment.”®

The solution includes what can be described as a rebuttable ‘pre-
sumption that the author of the reservation is bound by the treaty
without being able to claim the benefit of the reservation, unless
the author has expressed the opposite intention’”

The ILC Guidelines also articulate the factors to be taken into
account in determining the validity of a reservation. First, the treaty

may prohibit certain types of reservation; second, the reservation

70. Guideline 4.5.3.
71. Commentary to Guideline 4.5.3 at para. 1.
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must not be incompatible with the object and purpose of th

treaty. It will be incompatible if ‘it affects an essential element’o
the treaty that is necessary to its general tenour, in such a way that
the reservation impairs the rison détre of the treaty’”” Third, r
ervations may not be formulated ‘concerning rights from which
no derogation is permissible under any circumstances, unless th
reservation in question is compatible with the essential rights an
obligations arising out of that treaty. In assessing that compatib
ity, account shall be taken of the importance which the part
have conferred upon the rights at issue by making them nor
derogable.” Fourth, a reservation which ‘purports to exclude or
modify the Jegal effect of certain provisions of a treaty or of if
treaty as a whole in order to preserve the integrity of specific r
of the internal law of that State. .. may be formulated only insofa
as it does not affect an essential element of the treaty nor its gen
cral tenour’’* Fifth, in order to assess compatibility with the obje
and purpose of a treaty containing numerous interdependen
rights and obligations, ‘account shall be taken of that interdepen
ence as well as the importance thar the provision to which the
ervation relates has within the general tenour of the treaty, and
extent of the impact that the reservation has on the treaty’™

If we return to our diplomatic bag example the guidelines wouls
apply as follows. The terms of this reservation do not suggest th
its acceptance is a condition for becoming a party to the

The third party adjudicator would probably apply the presum

72. Guideline 3.1.5.

73. Guideline 3.1.5 4.
74. Guideline 3.1.5.5.
75. Guideline 3.1.5.6.
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yn that Libya intended to be bound by the Convention (whether
not the reservation be considered invalid} and move on to
de whether the reservation was invalid as contrary to the
object and purpose of the treaty. The questions then are whether
the reservation affects the general rison d¥étre of the treary and what
the relationship of the obligations concerning the diplomatic bag
 the general thrust of the treaty. Should the adjudicator determine
the reservation to be invalid, the reservation would be severed, and
the treaty provision stating that the diplomatic bag may not be
ened or delayed would apply to Libya with no adjustments.
'The issues are often scen as more complex in the context of
_ an rights treaties: the advantages for the reserving state to
main in the regime will be repurtational rather than related to the
hes acquired by the reserving state; the other states may not see
nterest in challenging the validity of a reservation; and desig-
:d monitoring bodies will be caught between a desire to rein-
the values embodied in the treaty and the risk of the reserving
¢ exiting the regime on the grounds that the reservation was
_ra?ped ap in its consent to be bound by the treaty in the first
Jace. But should it be necessary to decide on the validicy or accept-
ility of such a reservation, a human rights body will be able to
ly similar reasoning, It will take into account, however, that the
| j_eét and purpose of human rights treaties are different from
\ase regulating diplomatic relations, and that cercain human
whts, such as the right not to be tortured, allow for no derogation

; 3 - 6
nder any circumstances whatsoever.”

urther I Boerefijn, ‘Impact on the Law on Treaty Reservations, and M. Scheinin,
: on the Law of Treaties, both in M.T. Kamminga and M. Scheinin (eds),
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A key controversy has concerned the authoriey of UN human
rights treaty bodies when considering the validity of reservations.
The ILC Guidelines call for states to ‘give consideration’ to a treaty
body’s ‘assessment of the permissibility of the reservations’” Bi
the Guidelines carefully limit the right to come to a legally bindin;
decision on che validity of a reservation to those dispure settle-
ment bodies that are empowered to adopt decisions that are bind
ing on the parties.™ $

By now the reader may be bemused by the complexity of the
issue of the validity of reservations, but the tension at the heart o
the relevant ILC Guidance is really the tension we have been
exploring now for some pages. Who is authorized to determing
objectively the subjective intentions of sovereign states? Leavin
this merely to other states seems to deny the idea that international
law exists over and above the consent of states. Allowing this to be
determined by someone else scems to surrender sovereigney,

§ 6. The role of the depositary and the

requirement to register

As we have seen, the role of the depositary is crucial when deter-

mining whether there exists the requisite number of states parties

The Impact of Human Rights Law on General International Law (Oxford: OUP, 2009} i
63~97, and 23-36; sec alsa the Report of the UN Human Rights Treary Body Working
Group on Reservations, HRI/MC/2007/5, 9 February 2007; for farther examples of,

peremptory nerms that allow for no derogation see § 7 below.

77, Guideline 3.2.3.
78. Guidelines 3.2.1.-3.2.5.

TREATIES 337

of a treaty to enter into force. Depositaries can be single states,

tﬁ_r_o or more states, the United Nations, or another international
rganization. Some of the formal duties of depositaries are laid out

in the VCLT.”® The emphasis has been on the need for the deposi-
tobe neurral and impartial ® Indeed when faced with demands

from entities which are not yer members of the UN, the UN

Secretary-General follows the practice and advice of the UN Gen-
ral Assembly.®! In the context of liberation movements, that guid-
ance is clear: “The Secretary-General has no authority to grant
ecognition to a Government, and authority to join a treaty is
dépendenr on action taken by a UN political body or UN special-

'The practice of the Secretary-General will be of particular
nterest where an entity has been recognized as a state by part of
he international communicy. The situation is explained by the

UN Office of Legal Affairs as follows:

But when a treaty is open to ‘States, how is the Secretary-
General to determine which entities are Scates? If they are
Members of the Unired Nations or Parties to the Statute of
the International Court of Justice, there is no ambiguity.
However, a difficulty has occurred as to possible participa-
ion in treaties when entities which appeared otherwise to be
States could not be admitted to the United Nations, nor

L VCLT Ares 76-9.

" 80: For more detail see Aust {above) ch. 18.

81, Summary of Practice of the Secrerary-General as Depositary of Muldilateral Trearies,
T/LEG/7/Rev. 1, at paras 79-100.

.82, Ibid para. 100.
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become parties to the Statute of the International Court of
Justice owing to the opposition of a permanent member of .
the Security Council. Since that difhculty did nort arise as:
concerns membership in the specialized agencies, where there 5
is no ‘veto’ procedure, a number of those States became mem-
bers of specialized agencies, and as such were in essence rec-.

ognized as States by the international community.®
The practice with regard to the Cook Islands is worth noting:

[A]n application by the Cook Islands for membership in the-
World Health organization was approved by the World :
Health Assembly in accordance with its article 6, and the
Cool Islands, in accordance with article 79, became 2 mem-
ber upon deposit of an instrument of acceptance with the
Secretary-General. In the circumstances, the Secrerary-Gen-
eral felt that the question of the status, as a State, of the Cook -
Islands, had been duly decided in the afhirmative by the World
Healch Assembly, whose membership was fully representa-
tive of the international community.™

Article 102 of the Charter of the United Nations requires that
‘every treaty and every international agreement entered into b

83.1bid para. 79 (foctnote emitted).

84. Para. 86 reference omitted. Palestine was admitted to UNESCO by a vote of 10’?
votes in favour of admission and 14 votes against, with 52 abstentions. Admission
UNESCO for states that are not members of the UN requires a recommendation by tﬁc
Executive Board, as well as a two-thirds majority in favour by the General Conference of

Member States present and voting (those abstaining are not considered as voting).
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y member of the United Nations after the present Charter comes
into force shall as soon as possible be registered with the Secretar-
st and published by it’ This requirement stems from the aim of
reventing secret treaties.®® Treaties and international agreements
in_duding unilateral declarations that are binding in international
w) are registered by the UN only when they have entered into
rce, and most are published iz extenso (online and in hard copy)
n-the UN Treaty Series in their anchentic languages followed by

Eﬁglish and French translations.®

.§ 7. The issue of jus cogens

P_tévious editions of this book again highlighted a supposed differ-
nce between the national and international legal orders. It was

stated that, on the one hand, ‘in our national law we have long

ceased to regard absolute freedom of contract as either possible or
socially desirable’ and as a result ‘our courts will not enforce con-
racts...whose object is contrary to public policy’ On the other

and, ‘no such process has yet been possible in international faw;

5._ Although Article 102(2) sraces thar parties to unregistered treaties may not invoke
uch treaties before UN organs, in practice this rule has not been applied. A somewhat
zmlar article in the Covenant of the League of Nations had left in some doube the effect
a failure to register on a treary. The discovery of secret treaties during and after the First
World War caused some public outrege and President Wilson addressed the question by
including a demand for open covenants of peace in his Fourteen Points. See A.D. MeNair,
The Law of Treaties {Oxford: Clarendon, 1961} at 1794,
86. See UN Treaty Handbook {New York, UN Publications, 2006} paras 5.6 and 5.7 4.

and see the website <treaties.un.org>.




340  Brierlys Law of Nations

no doctrine of international public policy exists as vet to reseric
the freedom of states to insert in their treaties such provisions ds .
they think fic’*” This has now changed; and the Vienna Conven
tion on the Law of Treaties (VCLT) foresees that a treaty can b
found to be void if it conflicts with a peremptory norm of general
international law (also known as jus cogens).®® Sir Hersch Laut
pache, as Special Rapporteur on the law of treaties, had first sough
to articulate this idea when dealing with the legality of the object
of the treaty’ '

It would thus appear thar the test whether the object of the
treaty is illegal and whether the treaty is void for that reason
is not inconsistency with customary international law pure
and simple, but inconsistency with such overriding principles
of international law which may be regarded as constituting
principles of international public policy (ordre international
public). These principles need not necessarily have crystal- -
lized in a clearly accepted rule of law such as prohibition of - '
piracy or of aggressive war. They may be expressive of rules of
international morality so cogent thar an internadional tribu- -
nal would consider them as forming part of those principles
of law generally recognized by civilized nations which the
International Court of Justice is bound to apply by virtue of
Article 38 [1{c}] of its Statute.¥

87. See, e.g, 6th edn at 332.
88. VCLT Art. 53.
89. 11 Yearbook ILC (1953) at 155.
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The issue proved extremely divisive at the Vienna Conference.
Again the two sides are depicted as reflecting a separation between

those concerned about the stabilityand cereainty chat should attach

treaty obligations, and those who were keen to emphasize che
moral high ground and the unacceptability of inzer alia stavery,
genocide, and aggressive war.”® Sinclair memorably explained his
apprehension: Jius cogens is neither Dr Jekyll nor Mr Hyde; buc ic

s the potentialities of both. If it is invoked indiscriminacely and

o serve short term political purposes, it could rapidly be destruc-
iyc of confidence in the security of treaties; if it is developed with

wisdom and restraint in the overall interest of the international
ommunity it could constitute a useful check upon the unbridled
rill of individual scates®!

- As with the question of coercion, the idea of invalidating trea-
ties having an object contrary to public policy is refatively radical.
But the final version of the VCLT adopted in Vienna built in a
ni_;mber of safeguards. First, retroactive effect was explicitly ruled
out. ‘A treaty is void if, at the time of its conclusion, it conflicts with

peremptory norm of general international law™ Second, the
final ‘package deal’ adopted in Vienna on the [ast day of the Con-
ference resolves the problem of who has the authority to divine the

vistence of such a rule and thereby determine thae the treaty in
question is void.”® The VCLT provides that, in a situation where
the parties have been unable to resobve their dispute, one party can

2900, Sinclair (above) ch. 7.
91.1bid 223.

. VCLT Art. 53 (emphasis added) sec also Art. 64 discussed belowr
3. See T.O. Elias, Problems Concerning the Validity of Treatics, II1 RCADI (1971)

341-416, ar 397-404.
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bring the question of the validity of the treaty to the International

Court of Justice,*
Again the conceptual point is perhaps more important tha
the practical application of the rule. No treaties have been invali

dared as a result of this rule. No attempts have been made to draft:

new treaties to engage in aggression, the slave trade, or genocide

But the idea that there are principles of international public policy.

that can invalidate a treaty and override the consent of states is
powerful one. It remains for us to try to pin down what principl
constitute jus cogens today.

The final provision described a jus cogens norm for the purpose
of the VCLT as follows: ‘a peremptory norm of general interna
tional law is a norm accepted and recognized by the internatio:i_:ﬂ-
community of States as a whole as a norm from which no deroga
tion is permitted and which can be modified only by a subsequeﬁ
norm of general international law having the same character??

During the Vienna Conference, Ambassador Yasseen, the Chair of

the Drafting Committee, explained two relevant poines concern
ing this description of jus cagens. First the word ‘accepted’ wa
added to reflect wording in Article 38(1) of the IC] Statute, an.
secondly the reference to the community of states a5  whole was t_63
reflect the apparent agreement that no individual State shoul .
have the right of veto’” Bur the source and content of these norms

94. Art. 66(1)(a). Note that for the Court ro have jurisdiction both parties to the dispufe-'
need to be parties to the VCLT.
95. Art. 53. :

96. Official Records, 21 May 1968, p. 471, paras 4 and 7; sce also the explanation at 47 :
para. 12, .
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rémains racher mysterious.”” As we saw in Chapter 11 § 4(b), the

C has most recently limited itself to stating that the concept
cludes the rules on aggression, genocide, apartheid, slavery, the
slave trade, racial discrimination, crimes against humanity, torture,
If-determination, as well as the basic rules of international
{imanitarian law applicable in armed conflict. The UN Human

Rights Committee has described as peremptory norms Articles 6

nd 7 of the International Covenant on Civil and Political Rights

{prohibitions on arbitrary deprivation of life and torture or cruel,
inhuman or degrading treatment or punishment). They also refer

further examples such as ‘taking hostages, by imposing collec-
ive punishments, through arbitrary deprivations of liberty or by
eviating from fundamental principles of fair trial, including the

presumption of innocence.™

The most striking thing about the introduction of jus cogens

‘into the law of treaties is chat its actual impact has been almost

neirely ousside the context of the validicy of treaties.”” A signifi-
ant development has been the approach taken in the ILC’s Arti-

cles on State Responsibility. These make clear that all staces have

See A. Bianchi, "Human Rights and the Magic of Jus Cogens, 3 EJIL (2008) 491-508;
or 2 detailed cxamination sce A, Orakhelashvili, Peremprory Novsns in International Law
{Oxford: QUP, 2008) ch. 5.
-9._8. General Comment 29, adopted 24 July 2001, para. 11.

99, Jus cogens is segularly invoked as an argument against immunity, or in order to ground

“a case for universal jurisdiction. See, e.g, the dissenting opinions in Al-Adsani v UK, Euaro-

}.:;ean Court of Human Righes, 21 November 2001; see also R v Bartle cval Ex Parte Pino-

ohet (1999] UKHL 17. It has also been argued {withour success) that a reservarion

excluding the jurisdicrion of the Internarional Court in the context of the Genocide Con-

* vention should be disregarded due o the fus cagens nature of the prohibition of genocide.
% drmed Activities an the Tevvitory of the Congo (New Application: 2002) (DRC v Rwanda),
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duties when faced with a serious breach of a jus cogens norm by
another state. Fitst, to co-operate to bring to an end through law:

ful means such a serious breach; second not to recognize as lawful
a sicuation created by the serious breach; and third nor to render
aid or assistance in maintaining that sicuation.® These injunctions;
were applied by the International Court of Justice when it deliv-

cred its Opinion on the Legal Consequences of the Construction of .

Wall in the Occupied Palestinian Territory.”" More recently, Lord’

ICJ Rep. (2006). Sec also A, Cassese, International Law, 2nd edn (Oxford: OUP, 2005):
a6 20112 the Swiss Constiration includes a provision that popular iniriatives to revise
the Constitution may not violate ‘les régles impérarives du droit international, for derails
on how this provision may or may not be applicable see L. Langer, ‘Panacea or Pathetic.

Fallacy? The Swiss Ban on Minarets, 43(4) Vanderbilt Journal of Transnational Law

(2010) 863-951. A recent official report explains in its snmmary that this conceP_t :

encompasses ‘fe jus cogens, les principes fondamentans dui droit international bymanitaire

et les garanties du droit international qui me souffrent awcune déragation méme en état de:

nécessité', See Rapport additionnel du Conseil fédéral au rapport du 5 mars 2010sur larela
tion entre droit international et droit inteyne of 30 March 2011. For more detaif of whi

this includes see para. 2.4.1. The proposal in the report is that the Constitution _be'.

amended 5o that popular initiatives should not only respect peremptocy rules of inter
tional law, bur also che essence of fundamental consticutional rights {at para. 4.3).

100, See Arts 40 and 41 of the ILC’s Articles on Responsibiliry of Scates for Intcrnatioﬁ_

ally Wrongful Aces (2001);  VCLT Art. 71 'The argumenc that the jus cogens nature of

the viclations by Germany should alver the scope of any obligations on Traly to gra

Germany immunity was rejected by the [CT in Jurisdictional Immunities of the State (Ger:
many v ftaly: Greece Fntervening) Judgment of 2 February 2012; cf the dissenting opin:
ions Judge ad hoc Gaja and Judge Cangado Trindade. See also C. Tams, Enforcing

Obligarions Erga Omnes in Tnternational Law {Cambridge: CUP, 2005) at 310 who cony

cludes that ‘jus cogens rules are by necessity valid erga amnes’ (Erga omnes obligations ase.
dealr with in the next Chaptes), and L. Yarwood, State Acconntability under International
Lasw: Holding states accountable for a breach of jus cogens norms (Abingdon: Routledge;’
2011}, .
101.1CT Rep. (2004) at para. 159.

TREATIES 345

Bingham’s reference, in A v Secretary of State for Home Depart-

ment, to both the ILC’s Article 41 as requiring 'states to cooperate

0 bring to an end through lawful means any serious breach of an
obligation under a peremptory norm of general international law’
and the International Court’s Opinion, may be seen to indicate
that a state has a duty to reject the fruits of rorture committed by
another state./% In this casc the House of Lords rejected arguments
that evidence obtained from detainees in Guantdnamo Bay
should be admitced in hearings concerning the detention in the
United Kingdom of suspected terrorists. The House of Lords ruled

. that evidence procured by torture was not admissible before the

British courts even where the allegations related to torture by for-
on officials.
 Finally, we should note thac under the VCLT: ‘If a new per-
emprory norm of general international law emerges, any existing
treaty which is in conflict wich that norm becomes void and termi-

nates. 1% Again any dispute over the application of this provision

can be eventually submitted to the International Court of Justice.
-T_here are however two key differences with regard to the effects of

h a supervening norm of jus cagens. First, the treaty becomes
nvalid at the time the new norm appears—it is not void from its

02..4 o Secretary of State for the Home Department [2005] UKHL 71 at para. 34,

03. Per Lord Bingham “The issue is one of consitutional principle, whether evidence
brained by torturing another human being may fawfully be admitted against a party to
roceedings in a British courr, irrespective of where, or by whom, or on whose authority

& torture was inflicted, To that question I would give a very clear negative answer! At

. arz. 51

04 VCLT Art. 64. For an application of this principle see Case of Aloeboetoe et al v
sriname, Judgmen of the Inter-American Court of Human Rights, 10 Seprember 1993
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adoption. This is sometimes expressed as che difference betweena
treaty being voidable or void 2b initio; the supervening norm
renders the treaty voidable but up until that point the treaty was
valid and the parties had to abide by their obligations. Second, in
the case of a supervening norm it is possible to sever the offending
clause and leave the rest of the treaty in force.!® :
While che practical effects of the inclusion of these provisio

on jus cagens have yet to be explored, their adoption is better seen in
historical perspective. The inclusion of these provisions was sym

bolic of a new law displacing the traditional law, of the dcvclopé'd
countries accepting that concerns regarding justice, voiced by devel
oping and socialist countries, may have a place in the law of treaties.
T.0. Elias, Head of the Nigerian Delegation and Chairman of the

Committee of the Whole in Vienna, wrote that the jus cogens rule
v < I » - . R :
is a form of international public policy or ordre public for the com:
munity of States. There has thus been recognised a transition from

the concept of an international sociery to that of an international
communnity, ever more closely integrated and inter-dependent.1%

§ 8. Other grounds of invalidity

The other grounds of invalidity included in the VCLT rciate..r
error, fraud, corruption, and defects in capacity. In each case the
treaty will be voidable rather than void ab initio. And in each cas

105, Arr, 44(3). :
106. Above fn 93 ac 410. Elias was later President of the International Law Commission
and of the International Court of Justice. '
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¢ is the victim state that has to raise the invalidity.”” This is some-
times known as ‘relative nullity’ in contrast to ‘absolute nullity’'®

‘We will simply examine here the issue of defects in capacity as it

ghlights some doctrinal differences related to the reladonship

B_s_:tween international law and national law.
- The VCLT provides in Article 46:

© A State may not invoke the fact that its consent to be bound by
a treaty has been expressed in violation of a provision of its
- internal law regarding competence to conclude treaies as inval-
jdating its consent unless that violation was manifest and con-

" cerned a rule of its incernal law of fundamental importance.
. A violation is manifest if it would be objectively evident to any
Stare conducting ieself in the matter in accordance with normal

practice and in good faith.

Today this may seem fairly self-explanarory, but the text represents
ompromise between those who saw constitutional law as essen-
ial o the state’s right to enter into treaty obligations (constitu-
jonalists), and those who saw international law taking effect
respective of what a state’s constitution might or might not say
about international law (internationalists)."” As we have already

7. Note also the provision on acquicscence with regard ro these grounds of invalidity:
it 45. In the case of fraud or corruption the victim state may invoke jnvalidity with
respect 10 particular clauses: Art. 44(4).
108. See further Cassese (above) at 177-8.
109 Briesly’s first report is sometimes characterized as constitutionalist,

drafs included treaties with international organizations, and although he could foresee a
ad of State to enter into trearics,

but at that time his

clause stating that one conld assume the capacity of a He
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seen, different countries have different methods for absorbing
international law in their domestic legal orders. These rules stel
from the ways in which treaties have to be approved. If the Senate
or Parliament has to approve a treaty, one can consider that th
treaty in this way may democratically pass into law. In other sys—

tems, where for example a Head of State may bind a state without':

patliamentary approval, absorption may be delayed until che legis-
lature has had a chance to address the issues.

The eventual compromise in the VCLT is that one may pr
sume that a state is complying with its internal law, but there will
be an exception when the other state should have realized that
there was a manifest violation of a fundamental rule. In a case co
cerning the Maroua Declaration, signed by the Heads of State of
Nigeria and Cameroon, Nigeria claimed that it was not bound by,
the Declaration as irs Constitution required the ratification of
treaties by the Nigerian Supreme Military Council. The Intern
tional Court of Justice rejected Nigerias claim. The Court con-
firmed that the ‘rules concerning the authority to sign treaties for
a Seate are constitutional rules of fundamental importance’ But
they found that a limitation of 2 Head of State’s capacity in this

respect is not manifest in the sense of Article 46, paragraph 2,

the situation would be more complicated with regard to any assumed auchority of int

national organizations; for example, the UN Security Council and the Economic and

Social Council have different capacities in this context. IT Yearbook of the ILC (1950) ar

231. For examples where the European Union or a member state was held not entided
under EU law to enter into a rreaty, see Ausr (above) at 314, He explains that an U,
member state would not be able to invoke Art. 46 of the VCLT as ‘2 non-Member State
cannot be cxpcctcd to know zll the intricacies of [EU] law, the violation would not Secxﬂ

ta be manifest’
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unless at least properly publicized.'* Heads of State, by virtue of
their function, do not have to produce ‘full powers’ and are consid-
ered as representing their state for the purposes of expressing the

consent of the state to be bound by a treary.!!

9. Interpretation

The object of interpretation is to give effect to the intention of the
parrics as fully and fairly as possible. We should, however, consider
the real nature of the process that a court goes through when it
interprets a document, whether it be a municipal court interpreting
_Etatute or contract, or an international court interpreting 4 treaty.
Ve speak of the process as interpretation because we do not care to
admit that the court pues something into the document which was
not there before; practically no document needs interpretation
hen the case which has arisen was foreseen by its framers. The dif-
ficulty arises precisely because they did not foresee or provide for ir;
nd what a court really does when we say that it interprets, is that,

10. Land and Maritime Boundary between Cameroon and Nigeria IC] Rep. {2002)
303, at para. 265.

115 VCLT Art. 7(1) and (2)(a), see § 4 above. It has been suggested that treaties thar

ede terricory or move boundaries represent a special category and so the burden of escab-

lishing the naroriery of the rule should be adjusted, see M. Pizmaurice and O. Elias,

temporary Issues in the Law of Treaties (Urrecht: Eleven, 2005) ch. 11. See also the
eclaration of Judge Rezee who did nor consider thar Cameroon could be considered to

he unaware of the internal Nigerian rule: T know of no legal order which authorizes a

‘sepresentative of a Government alone definirively ro conclude and put inco effect, on the
Basis of his sole authority, a rreaty concerning a boundary, whether on land or at sea—and

ergo the terrirory--—of the Stace” Az pp. 191-2.
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by employing well-known methods of judicial reasoning, it says
what it thinks the framers of the document must have intended ¢
say. But they did not intend to say that; they probably had no inte

tion at all in the matter that has arisen, almost certainly no com_'
mon intention. The act of the court is a creative act, in spite of our

conspiracy to represent it as something less. Moreover, although it
is not an arbitrary or capricious act, interptetation is an act in which

different minds, equally competent, may, and often do, arrive at d
2

ferent and equally reasonable results.

We should bear in mind that while Acts of Parliament may

lend themselves to strict methods of interpretation, treaties d
not, as a rule, invite those same very strict methods of interprea
tion as applied in the English courts. Those who draft treaties ar
not used to drafting national legislation; and the internation
context, and the circumstances of the negotiations, are differen

from those of a national legislature. Westlake made the pointin:

the following way:

[T]he nature of the marters dealt with by [the eminent diplo-

mats and ministers from other countries], and the peculiar
conditions under which they work, must be considered. A style
of drafting accommeodated to the expectation of a very literal
interpretation would necessitate the suggestion and discussion
of so many possible contingencies, as would be likely to cause
needless friction between the representatives of countries not
always very amicable. It seems best in the interest of peace that, - :

112. This paragraph is adapted and transposed from Brierly “The Judicial Sertlement o
International Disputes’ in The Basis of Obligation in International Law, 93-107 ar 98.
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- when an agreement on broad lines has been reached, it should
 be expressed in language not striving to hide a felt doubt, but
- on the other hand not meticulously secking occasions for
: doubt; and to such a style of drafting, which we believe to be

that most common in treaties, 2 farge and liberal spirit of inter-

pretation will reasonably correspond.’

/e might also suggest two further reasons which explain why trea-
ties are interpreted differently from national law. First, although
caties are interpreted every day by foreign offices and their legal
advisers, the art of treaty interpretation is most exposed when the
text is interpreted by an international court. As should by now be
clear, international courts depend on states choosing to submit to
their jurisdiction. Governments will be ready to withdraw their
stom should they feel that treaties are being interpreted in ways
at they did not intend. At the national level we have mostly no
choice but to submit to the jurisdiction of our national courts and
the national judge’s interpretation of the law. Moreover the
national legislature can if necessary intervene to correct deviations
from their intentions.!* By contrast international courts may have

13: Westlake, Iuternational Law, 2nd edn (Cambridge: CUP, 1919), Parc I, p. 293-4.
114. See Reucer {above) “The primacy of the text, especially in international law, is the
a_.rd_lnal rule of any interpretation. It may be that in other lr:ga[ Systems, where the lcgisla-
ive and judicial processes are fully regulared by the authority of the State and not by the

free consent of the parties, the courts are deemed competent to make a text say whar it does

10t say or even the opposite of what it ways. But such interpretations, which are sometimes
cribed as telealogical, are indissociable from the fact that recourse to the courts is man-

atory, that the court is obliged te hand down a decision, and thar ir is moreover centrol-

- ed by an effective legislarure whose action may if necessary check its bolder undertakings.

hen an international judge or atbitrator deparrs from a text, it is because he is satisfied

t another text or practice, ie another source of law, should prevail” At 96,
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to be mindful of losing the confidence of states as potential li

gants or having their jurisdiction restricted by those they are seek

ing to judge. :
Second, whether the interpretation is done by legal advisors o

an international cour, the parties disputing the interpretation of

treaty are often the same entities that negotiated the treaty. As

Richard Gardiner explains: ‘those in dispute internationally over
treaty are commonly representatives of the actual originators o
the treaty terms in issue, or at least later parties to the treaty. Hen
their interpretation has a special value '

Previous editions of this book were able at this point to state
boldly that “[t]here are no technical rules in international law fo

the interpretation of treaties. This is no longer really true, and, as:

we shall see, the eventual rules included in the 1969 Vienn:
Convention are quite detailed and are now applied to all treacies

Sinclair explains the doctrinal divisions over treaty interpretation::

in the prelude to the Vienna Conference.

There have been three distinct schools of thought reflecting

respectively (a) the ‘texcual’ approach, (b) the ‘intentions -
approach and (c} the ‘teleological’ approach. Those favouring
the ‘textual’ approach place particular emphasis on the text of
the treaty as incorporating the authentic expression of the
intentions of the parties. Those favouring the ‘intentions’
approach insisc that the prime goal of treaty interpretation is
to endeavour to ascertain the intentions of the parties. And

115. Treaty Interpretation (Oxford: OUP, 2010) at 11; and see the rules on subsequen

practice and authentic interpretation by the parties referred to below.
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those favouring the more dynamic ‘teleological’ approach
maintain that the task of the decision-maker is to ascertain
¢ object and purpose of the treaty and then to interpret the
‘treaty 50 as to give effect to that object and purpose. As
between the ‘textual approach and the intentions approach,
‘the main difference lies in the extent to which and the cir-
cumstances in which recourse to preparatory work should be

‘admiteed as an aid in the process of interpretation.!'t

The eventual rule adopted in the Vienna Convention combines
ese approaches in Article 31. The Article also explains what

material is relevant in the interpretative process. In order not to
stort the provision it seems appropriate here to reproduce the
hole Article.

Article 31

General rule of interpretation

. A treaty shall be interpreted in good faich in accordance with
- the ordinary meaning to be given to the terms of the treaty in
their contexc and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a
treaty shall comprise, in addition to the text, including its
Pfeamblf’, and annexes:

(a) any agreement relating to the treaty which was made
between all the parties in connection with the conclu-

sion of the treaty;

114 . IM Sinclaiz, "Vienna Conference on the Law of Treaties] 19 JCLQ (1970) 47-69, at 61.
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(b) anyinstrument which was made by one or more parties
in connection with the conclusion of the treaty and -
accepted by the other partics as an instrument related to:
the treaty.

3. ‘There shall be taken into account, rogether with the context:
(a) any subsequent agreement between the parties
regarding the interpretation of the treaty oF the appli-
cation of its provisions; :
(b) any subsequent practice in the application of the
treaty which establishes the agreement of the partic

regarding its interpretation;

(¢) any relevant rules of international Jaw applicable in:

the relations between the parties.
4. Aspecial meaning shall be given to a term ifit is escablished
that the parties so intended. )

Most of the terms in this Article in turn lend themselves to inte
pretation,’”’ and here we will only sketch the essential details.
Emphasis has been placed on the labelling of Article 31 as asin
gle rule, thereby reminding us that the provision is to be applied
its entirety. There is no suggestion chat some elements are to be give
prioricy over others in applying the rule. The opening reference &
good faith has been understood as encompassing the principle of
effectiveness. In turn this has rtwo dimensions: first, that gffect must!
iven to Il the terms of the treaty; and second that the interpreta-

tion should enable the treaty to have appropriate effects*

e —

117. See Gardiner (2bove) chs 5-7.

118, We will consider below the application of these principles in the Georgia v Russs
(preliminary objections) 2011 judgment of the ICL
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- Ordinary meaning is to be determined in the light of the object
and purpose of the treacy, and in the context of the treaty. What

stitutes context in this regard includes the preamble and annexes
#s'.weli as agreements and instraments accepted as relating to the
_c:c_)nclusion of the treary. These agreements could cake the form of
_ _rjderstandings agreed at the final Conference but not included in
the text of the treary,"” or paragraphs included in the Final Act of
the Conference or in a General Assembly Resolution to which the

text of the treaty is annexed. Inscruments may be upilateral, and

where interpretative declarations are accepted by the other parties
they may consticute an agreemcit regarding the interpretation of
he treaty. > While reservations modify the terms of the treaty, an
strument in this case is part of the context which the interpreter
considers in derermining the meaning of the actual text.
‘The inevitable importance of context when determining the
eaning of terms is nicely illuserated by McNair:

A man, having a wife and children, made a will of conspicu-
ous brevity consisting merely of the words ‘All for mother.

" No term could be ‘plainer’ than ‘mother’, for a man can only

. See for example the Understandings on the amendments concerning the crime of
ggression in the Internationai Criminal Court Seatute contained in Annex [T of Resolu-
191 6 adopted 11 June 2010 {discussed in Ch. IX below);

"This could fall under any of the following paras of Art. 3l(2)(a)(b)(3)(a)(b),
ILC Guidelines {abeve) 4.7.3 at para. 3 to the Commentary. Where the other
irties have not acquiesced, 2 unilaceral declaration is simply evidence that may or
may not be taken into account under the general rule. Sec Guideline 4.7.1 and the
C nmentary thereto which explains that such a declaration is not auronemous but
ay condirm an interpretation based on the objective facrors listed in Arcs 31 and 32.

¢ paras 26 and 31.
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have one mother. His widow claimed the estate. 'The court;
having admitced oral evidence which proved that in the fam

ily circle the deceased’s wife was always referred to as ‘mother’;
as is common in England, held that she was entitled to appl

for administration ... and she took the whole estate. ‘Mother
is, speaking abstractly, a ‘plain term’ but, taken in relation to:
the circumstances surrounding the testator at the time when-

the will was made, it was anything but 2 ‘plain term’!?

Subsequent practice in the application of the treaty relates t
acts aceributable to a state. Not a/f states need engage in th
practice, but there should be ‘manifested or imputable agf_e
ment’ from the other parties.’? In sotne cases a court Wﬂl:
impute an intention to be bound by an evolving interpretation
of the terms of a treaty. The International Court of Justic
explained the approach in the context of the need to decide
whether the word ‘commerce’ should be interpreted to cover
solely goods—or rather be seen as including services such as
passenger transport.

On che one hand, the subsequent practice of the parties,
within the meaning of Article 31(3)(b) of the Vienna Con-

121. MeNair {above) at 367, For a situation where che Incernational Court of Justice
interpreted a vext by focusing on contexr rather than the literal meaning of the words sec
Anglo-Iranian O Co. case (jurisdiction}, 1C] Rep. (1952) p. 93, McNairs Separate Opin-.
jon explained as follows: ‘there is a real ambiguicy in the rext, and, for thar reason, it i
borh justifiable and necessary to go curside the text and see whether any light is shed by
the surrounding circumstances. At 117-18.

122, Gardiner (above) 225-49 at 236.

TREATIES 357

ention, can result in a departure from the original intent on
the basis of a racit agreement between the parties. On the
other hand, there are situations in which the pardes intent
' pon conclusion of the treaty was, or may be presumed to
have been, to give the terms used—or some of them—a
;'néaning or content capable of evolving, not one fixed once
d for all, so as to make allowance for, among other things,
developments in international law. In such instances it is
ndeed in order to respect the parties’ common intention at
the time the treaty was concluded, not to depart from it, that
ccount should be taken of the meaning acquired by che
erms in question upon each occasion on which the treaty is
o be applied. ..

The Court concludes from the foregoing that the terms by
which the extent of Costa Rica’s right of free navigation has
been defined, including in particular the term ‘comercio,
must be understood to have the meaning they bear on each
occasion on which the Treaty is to be applied, and not neces-

sarily their original meaning.

Thus, even assuming that the notion of ‘commerce’ does
not have the same meaning today as it did in the mid-nine-

‘teenth century, it is the present meaning which must be
accepted for purposes of applying the Treaty.*”

123. Case Concerning the Dispute Regarding Navigational and Related Rights (Costa Rica
z..r.Nimmgua} judgment 13 July 2009, at paras 64 and 70. See also Kasikili/ Sedudn Istand
Botswana v Namibia) judgment 13 December 1999 at paras 47-80 for a rejecdon of

claims by both sides thac certain subscquent practice was not relevant for the purposes of

Are. 31(3)(b). In the Arbitration concerning Heathyow Airport User Charges
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The obligation to take into account ‘relevant rules of internatio
law’ under Article 31(3)(c) seems to cover the need to inte
the terms of the treaty in the light of the international law appli
ble at the time of the conclusion of the treaty, as well as the e
ing law applicable to the terms.”** The presumption must bet
the drafters would have accepted that certain verms will evo
under international law. This rule of interpretation has, howeve
in some circumstances been regarded as a fulcrum for weigh,

international obligations in competing regimes.'” What weight is ¢

(U84 v UK), 30 November 1992, XXIV RIAA, 3, the Tribunal considered that aMé._m
randum of Understanding constitured ‘consensual subsequent practice of the Parti
therefore an aid zo interprecarion of the relevane treaty. At para. 6.7. For a full review
these and relazed questions see the Report being prepared in the context of the ILG]
Professor Naolte’s ‘study group on treaties over time’. Amendment of a treaty by pra
can occur outside the rules in the VCLT; see for example the question of the deadype
alty under the European Convention on Human Rights (1950). Article 2 on the right:
hfc had an CXCCP[iDn aﬂ(]wi_ng EDI ‘EXCCHEiOH Of'rl sentence Ufﬂ conrt ﬁ]liowing hiS C(.)
tion of a crime for which this penalty is provided by law’ In a case concerning the tran

by the United Kingdom of two individuals from ies jurisdiction into the jurisdiction
the Iragi autherities, the European Court of Human Rights found a violation of the pre
hibition of inhuman or degradi.n"g treatment (due to the psychelogical effect of the pas-
sible death penaley). With regard to Article 2 the Court stared: ‘All bur two of
Member States have now signed Protocol No. 13 and all but three of the States w
have signed have ratified it. These figuses, together with consistent State practi
observing the moratorium on capital punishment, are strongly indicarive that Arricle 2

has been amended so as to prohibit the death penalty in all cireamstances”

124. On rhese two aspects of interternporal law see the discussion relared to the effects
discovery and the question of title over rerritory in the award of Judge Huber discussed in
Ch.V § 2 above. See also the IC) Judgments in Certain Questions of Mursal Aj‘ﬂ'ﬂ'aﬂfﬁ.
Criminal Matters (Diibouti v France), 4 Tune 2008, at paras 113-14; Case Concernin
Pulp Mills on The River Urugnay (drgentina v Uruguay), 20 April 2010, ar paras $5-66,
125, For the separate jssue of successive treaties on the same subject mateer see VCLT
Arts 30 and $9.
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c give 1 to the rules on sovereign immunity when interpreting
<55 to court under a human rights treaty?'* What weight to be

s to freedom of expression when interpreting the obligation to
tect the dignity of an embassy?*’ What weight to be given to
tohibition on the use of force when interpreting a friendship

212 How to include human rights and environmental obliga-
n's-When interpreting trade'® or investment agreements?'? At
level, resolving the tension between these competing obliga-

s through the technique of interpretation is very satisfying and
s.us to sce international law as a coherent system."™ At

o
-« ECeHR Al-Adsani v UK, 21 November 2001, at para. 551t

see Ch, V1§ 11(e) above.
ce Ol Platforms (Iran v USA) IC] Rep. (2003) p. 161 at para. 41ff. Compare the
:pa'taté-_Opinion of Judge Higgins paras 44-52.
Pauwelyn, Conflict of Novms in Public International Law: How WTO Law Relates
Rules of International Law (Cambridge: CUP, 2003):G. Marceaw, "WTO Dis-
Sertlement and Human Rights) 13 EfJL (2002) 753-814;T. Coctier, ). Pauwelyn,
o E. Biirgi (eds), Human Rights and Tnternational Trade (Oxford: OUP, 2005); M.
nas and 8. Zleptning, ‘Proportionality: WTO Law in Comparative Perspective) 42

57475 ﬁtzmatﬁanal Law Journal (2007) 371-427.

P’ Sands, “Treaty, Custom and the Cross-fertilization of International Law) 1 Yale

: ian .Rz'gbt: and Development Law Journal (1998) 85-105; P-M. Dupuy, “Unification
ther than Fragmentation of International Law? The Case of International Investment
d Human Rights Law, in P-M. Dupuy, E.-U. Petersmann, and F, Francioni (eds),

an Rights in International Investment Law and Avbizration (Oxford: OUP, 2009}

3, esp. at 354t AS. Sweet, Tnvesror-State Arbitration: Proportienalicy’s New Fron-

4 Law Etbics and Human Rights (2010) 47-76; B. Simma, Forcign Investment

‘Arbitcation: A Place for Human Righss?’ 60 ICLQ{2011) 573-96.
; Sce the [LC Report ‘Conclusions of the work of the Study Group on the Fragmenea-
of Tnternationa! Law: Difficulies arising from the Diversification and Expansion of
ternational Law’ (2006) at paras 17-23; UN Doc. A/61/10, para. 251 C. McLachlan,
¢ Principle of Systemic Integration and Article 31 (3}(c) of the Vienna Convention, 54
"0 (2005) 279-320.
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another level it obscures the fact that states may have acrually tak
on competing obligations reflecting different values to be.pn
tected, and, in most cases, the international court or pane
have its jurisdiction restricted to only one of the competing tr
ties."** While the national judge may be entited to weigh mulipl
competing values, rights, and obligations to arrive at a judicio
result, international judges may ultimately be restricted in the
jurisdiction to the treary before them,'*?

Nevertheless there will be cases where judges do indeed haveta

choose between competing values. In such a situation che laté
Judge Antonio Cassese suggested that an interpreter will necessa
ily have to rely upon his or her personal ideological or politic
leanings. What marters, however, is that he or she should make
explicit and clear that the choice between two conflicting valu 1
grounded in a personal slant or bias, and not in any objeczw
legal precedence of one value over the other!?

132. Klabbers concludes in this conrexz that ‘where values clash, the law offers lictle 5ok
ace, and can only offer what has become known as the “principle of political decisior
case of such unavoidable treaty confiicr, the responsible party will evencually have’ )
choose which commitment to honous, and make sure thar it compensates the other pa
ner of partners. ‘Beyond the Vienna Cenvention: Conflicting Treaty Provisions) in
Cannizzaro {ed.}, The Law of Treaties beyond the Vienna Convention {Oxford: QUP,
2010) 192~205, 2t 195. He also males the following important point: ‘it is by no means
clear that the markering of generically modified erganisms should be regarded as 2 ora
issue rather than, say, a health issue, an environmental issue, a sccurity issue, or a human
rights issue. How o constitute the proper field (or system) is itself a political question;
someching the mechanics of a system approach have 2 hard time accommodating. ], Kla
bers, Treaty Conflict and the Eurapean Union (Cambridge: CUP, 2009) ac 39.

133. R. Higgins, ‘A Babel of fudicial Voices: Ruminations from che Bench’ 55 ICF,
{2006) 791-804. '
134. Five Masters of International Law: Conversations with RJ. Dupuy, F. Jiménes de
Aréchaga, R, Jennings, L. Henkin and 0., Schachrer (Oxford: Harr, 201 1) ar259. :
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\teitudes to travax préparatoives (preparatory work) have in

he ﬁast reflected different legal traditions. The confrontation pre-
ed by Professor Myres McDougal, as a member of the US del-
gation to the Vienna Conference, is perhaps emblematic of a
nore general historical division over interpretative method and
application of international law. In short, McDougal argued
hat preparatory work should be considered alonggide the elements

contained in Article 31, He stressed chat [i]|n reality, words had no

fixed or natural meaning which the parties to an agreement could
t aleer. The “plain and ordinary” meanings of words were multi-
l¢ and ambiguous and could be made particular and clear only by
ference to the factual circumstances of their use*** He empha-
ized that ‘[i]t was essential to respect the free choice of the States
rties regarding their agreements, and not to impose upon them

he choices of others.*
Sinclair, from the UK delegation, summarized the position of
those who preferred to concentrate on the text rather than the

iginal common intention of the parties:

- Asa mateer of experience it often occurred that the difference
‘between the parties to the treaties arose out of something

which the parties had never thought of when the treary was
“concluded and that, therefore, they had had absolutely no
_common intention with regard to it. In ocher cases the parties
- might all along have had divergent intentions with regard to

5. Official Records, 15t Session, Meeting of the Commiceee of the Whole, 19 April

168 at p.167, para. 44.
136. Ibid p. 168, para, 46.
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the actual question which was in dispute; each party ha&_
deliberately refrained from raising the matter, possibly hop

ing that that point would not arisc in practice, or possibly:
expecting that if it did, the texc which was agreed would
produce the result which it desired.’¥ '

Hewentonto argue that in practice, reliance on preparatory wi
was inevitably selective and would disadvantage both small dcicga
tions and new states.

In the first place, preparatory work was almost invariably
confusing, unequal and partial: confusing because it com-~
monly consisted of the summary records of statements made_:
during the process of negotiation, and early statements on the
positions of delegations might express the intention of the:
delegation at that stage, but bear no relation to the ultimate:
text of the treaty; unequal, because not all delegations spoke
on any particular issue; and partial because it excluded the
informal meetings between heads of delegations at which
final compromises were reached and which were often the
most signiﬁcant feature of any negotiation. If preparatory -
work were to be placed on equal footing with the text of the :
treary itself, there would be no end to debate at international -
conferences....

Finally, if greater significance were attributed to prepara-
tory work than in the Commission’s text of article [31], a
greater degree of risk would be created for new States wishing

137.22 April 1968, p. 177 para. 4.
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‘to accede to treaties in the drafting of which they had raken no
part. The text of the treaty was what those new States had
efore them when deciding whether or not to accede; if more
weight were attached to preparatory work in the rules of treaty
nterpretation, new States would be obliged to undertake a
thorough analysis of the preparatory work before acceding to
“treaties, and even a thorough analysis was likely to give them

limited enlightenment on the intentions of the parties.””

'Ihe United States’ proposal was rejected by a vote at the Vienna

 Conference, and the VCLT only allows for recourse to supple-

mentary material including preparatory work when application of

the Article 31 rule leads to an absurd result, or leaves the meaning
139

biguous or obscure.
In sum, the rule contained in Article 31 is carefully constructed

1d comprehensive, and yet, as suggested at the outset, there is still
plenty of room for different judges to come to different conclusions.
The point is starkly illustrated by the recent judgment of the Interna-
jonal Court of Justice in the case brought by Georgia against Rus-

. The Court had to decide asa preliminary macter whether Article
39 of the UN Racial Discrimination Convention could provide the

necessary jurisdiction for the Court. Article 22 reads:

:138. Ihid p. 178, paras 8 and 10.

39, Sce Art, 32. In practice parties and judges will often refer to the preparatory work in
arder to reinforce their arguments, For example in the Georgia v Russia case considered
below, the Court’s judgment 2nd the dissenting opinions examine the prepararory work
and cach finds that that work reinforces their divergent interprerations, Fora full exami-

ation of what constitutes supplementary means and preparatory work sec Gardiner

above) ar 99-108 and 301-50.
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Any dispute berween two or more States Parties with respec

to the interpretation or application of this Convention;:

which is not settled by negociation or by the procedure
expresshy provided for in this Convention, shall, at the request
of any of the parties to the dispute, be referred to the Interna:
tional Court of Justice for decision, unless the disputant

agree to another mode of settlement.

The Court explains the differences in interpretation:

There is much in this compromissory clause on which the -

two Parties hold different interpretations. First they disagrf:c

on the meaning of the phrase ‘[a]ny dispute...which is not
settled by negotiation or by the procedures expressly provided -

for. The Russian Federation maintains that the phrase

imposes a precondition to the jurisdiction of the Court, in

that it requires that an actempt must have been made to-
resolve the dispute by the means specified in Article 22 and.
that that actempt must have failed before the dispute can be-
referred co the Court. Georgia on the other hand interprecs :
the phrase as imposing no affirmative obligation for che Par-
ties to have attempted to resolve the dispute through negotia- :

tion or through the procedures established by CERD.
According to Georgia, all that is required is that, as a marter

of fact, the dispute has not been so resolved.'®

140. Ar para. 118.
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The Court explains a further difference:

“assuming that negotiations are a precondition for the seisin
of the Court, the two Parties disagree as to what constitures
" negotiations including the extent to which they must be pur-
-sued before it can be concluded that the precondition under
Article 22 of CERD has been fulfilled. Additionally, they
“ disagree as to the format of negotiations and the extent to

which they should refer to the substantive obligations under
CERD.'#

e Court (by a majority of ten votes to six) upheld the Russian

gument that the words ‘which is not settled by negotiation’ must
given effect. This is an application of the rule regarding effec-
tﬁ_f_ﬂness or effet utile (referred to above). The Court considered
that the Georgian argument that it was sufficient that the dispute
hai'd not been resolved by negotiation would lead to a result
whereby ‘a key phrase of this provision would become devoid of
y effece.'
~:The dissenting judges considered that the Court had relied
solely on this one aspect of the effectiveness rule. They argued that
;ﬁ;: Court should have considered that the literal meaning of the
words “is not settled by negotiation’ is clearly different from the

141, At para. 120.

]_4_2. Ar para. 133, For an the explanarion of the effectiveness principle, sometimes

referred o as wt ves magts valeat guam pereat {roughly translazed as: words are to be given
ue rather than ignored), see the Third Report by Waldock on the law of trearies, 1T

Yearbook of the ILC (1964) at 5261,
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alternative clause found in other treaties ‘which cannor be setled by
negatiation’'” Second, they emphasized that ‘while diploma
negotiations concerning a dispute may be helpful before judicial
proceedings are brought, particularly in clarifying the terms of the
dispute and delimiring its subject-matter, they as a general rule are
not amandatory precondition to be satisfied in order for the Cou
to be able to exercise jurisdiction’'™ The dissenting Judges ¢
claded therefore that the Georgian interpretation of the expre
sion ‘is not settled by negotiation’ should have been preferred.
The Judges of the Court were also divided on the meaning o of
the word ‘negotiation’ in this context. The Court’s judgment hc[‘
that the negotiation must go beyond protest, and relate specifically
to the dispute over the treaty in question. The dissenting judges
argued ‘a firmly realistic, rather than formalistic, approach should
be taken to the question of negotiations, and they concluded tha
‘there was no reasonable possibility of a negotiared settlement s
che dispute as it was presented to the Court, and the condition
Article 22, if one exists, had been met’'#
In closing this section on interpretation we can conclude that

while it is no longer correct to claim that there are no technical

rules for treaty interpretation, when applying the rules on inter
pretation, differenic judges can still arrive at different interpre
tions of the same provision of a treary.

143. Joine dissenting opinion of President Owada, Judges Simma, Abraham, and Do
ghue, and Judge ad hec Gaja at paras 21-3. Sec also the dissenting opinion by fudg
Cangado Trindade. :
144. Joint dissenting opinion at para. 24.

145. Joint dissenting opinion ar paras 55 and 84.
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10. Third party rights and obligations

¢ general rule is that a ‘treaty does not create either obligations
t rights for a third State without its consent’'* However, if it is
1own that the parties clearly intended to confer a right on one or
vgi’a[ states Aot a party to the treacy in question, there is nothing
international law to prevent effect being given to this intention,
1d it can be assumed thar the third state has assented to benefit-
g from such a conferred right.'" According to the VCLT where
states intend to impose an ebligation on a third state, that state will
eed to accept that obligation in writing,'#
The question of when a treaty berween states may create rights
.obligations for individuals and other non-state actors is a com-
plex one.'* As the ILC's Special Rapporteur on the law of treaties,

6. VCLT Art. 34. For a detailed examination of the this area see C. Chinkin, Third
Parties in International Law (Oxford: Clarendon Press, 1983) 25-119.

ce PCI] Free Zones of Upper Savoy and the District of Gex, Series A/B, No. 46, at
47.°[1]t must be ascertained whether the States which have stipulated in favour of 2
_&.Statc meant to create for that Sraee an acrual right which che lareer has accepred as

h! VCLT Arts 36 and 37(2).

VCLT Arts 35 and 37(1).

'..For an carly examination of the individual as a potential subject of international
caty rights see H. Lauterpacht, ‘General Rules of the Law of Peace’ at 279-94 in
auterpacht {ed.), International Law: Collected Papers, vol. 1 (Cambridge: CUP,

1970}, (English version of the Cours Général 62 RCADI (1937)): see also C. Chinkin,

771 d Parties in International Law (above) chs 1, 4, 5, and 16. C. Tomuschat, “The
gsponsibility of Other Entities: Private Individuals) in J. Crawford, A. Pellet, and S.

Olleson (eds), The Law of International Responsibility (Oxford: QUP, 2010) 317-29.

M Milanovié, Ts the Rome Statute Binding on Individuals? {And Why We Should
are), 9 JICT (2011) 21-52.
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Waldock had proposed an article for the Vienna Conv_éﬁt

which referred to the situation where ‘a treaty provides for oblig
tions or rights which are to be performed or enjoyed by indi
als, juristic persons, or groups of individuals in question’ The ds
article set out how such rights and obligations take effect at
national and international levels: ‘(a} through the con_tr_é
States by their national systems of law; {(b) through such ir
tional organs and procedures as may be specially provided
the treaty or in any other treaties or instruments in force3%
The debate in the Commission in 1964 was very divisive; so
members wete not convinced that any treaties at chat time: fu:
vided for such individual rights, and regarded the idea of givin;
individual access to an international court to be an unnecessa
prolongation of the legal process at the national level, arguing th
it ‘would be extremely dangerous to attack the jurisdiction éf '
State on the pretext of providing international protection for
individual citizen’ Others, however, considered that the idea th
individuals could have subjective rights against their own state w
‘gradually gaining ground’ in the context of the drafting of the |
Human Rights Covenants. Waldock eventually agreed to wit :
draw the provision, but recorded his view that individuals alre
had access to international bodies, and that he regrerced the del
tion of this reference as ‘it would not accord with the high impé
tance attached by the Charter and by modern internarional Taw
generally to human rights and freedoms™’*!

150. Third Report on the Law of Trearics, [1 Yearbook ILC (1964) at 45-8.
151.9 June 1964, I Yearbook ILC {1964} at 11419, esp. at paras 301, 40, 43, 46-7, 53
54, and 61. :
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¢ doctrinal debate thar dominated the Commission’s discus-
on-in _1964 has now been overtaken by writers citing modern
pié's of treaties which do indeed create rights and obligations
ities that are not parties to the treaties. Many accept that
“treaties, such as the 1948 Genocide Convention or the

9 Geneva Conventions setting out war crimes (labelled grave
Hf:s) create international obligations for individuals.™ Simi-
armed groups are said to be bound by the laws of armed con-

sneva Conventions.” Theodor Meron has given examples of

ovisions in human rights treaties as intended by the pardes to

obligations for individuals;'* Harold Hongju Koh has

ted to oil spill treaties and hazardous waste conventions as

eating liability for corporations.'** And European Union law has

nterpreted by the European Court of Justice as creating

s and obligations for individuals which flow from the treaties
ake direct effect in the member states.>

or an early finding that international criminal law such as the Genocide Cenven-
reates duties for the individual directdy’ see Waldock ‘General Course an Public
fernational Law’ 106 RCADITI (1962) 1-251 ar 229. For the conditions under which
Tnternational Criminal Court has jurisdiction over such individual internarienal
imes see Ch. I1L § 4 above. Cf M. Milanovi¢, ‘Is the Rome Statute Binding on Individu-
2 (And Why Wi Should Care); 91} JIC] (2011) 25-52.
cc also A. Cassese, “The Status of Rebels under the 1977 Geneva Protocol on Non-
rernational Armed Conflicts, 30 ICLQ {1981) 416-39. Chinkin (above} at 132-3;
Sivakumaran, ‘Binding Armed Opposition Groups, 55 J CLQ (2006) 369-94.
$4,-T. Meson, Human Rights in Internal Strife: Their International Protection (Cam-
ridge: Grotius, 1987) ar 33-40.
5_. ILH. Koh, ‘Separating Myth from Realicy about Corporate Responsibiliry Litiga-
ot} 7(2) Journal of nternational Economic Latw (2004) 263-74.
36:Sce, e.g. Fan Gend O Loos v Nevherlands Fiscal Administration [1963] ECR 1 ar 12:

“Independently of the legislation of Member States, Community law therefore not
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"The International Court of Justice itself has considered that th
Vienna Convention on Consular Relacions creates individ
rights for those detained individuals entitled to consular assis
ance.’” While the individuals are to assert those rights in the
domestic legal system of the state where they are detained; ¢h
state of nationality of the detained person can invoke those right
and its own rights, before the International Courr of Justice (whe
the jurisdiction does not extend to individuals). Some interna:
tional courts, such as the European Court of Human Rights, do
however have jurisdiction beyond inter-state cases and can hea
complaints brought by individuals and other non-state entitics_.‘_l'
these cases it again males sense to see the treaties as crearing inter;

national rights for such third parties.”™

only imposes obligations on individuzls but is =lso intended to confer upon them 3
which become part of their legal heritage. These rights arise not only where they a
expressly granted by the Treaty, but also by reason of obligations which the Treaty impas
ina clearly defined way upon individuals as well as upon the Member States and upon.d
instications of the Community” ) :
137, dvena and Other Mexican Nationals (Mexico v USA) (2004) at para. 40, LaGra
(Germany v USA) {2001) at para, 77. See Ch. VL § 11{c) above and VCCR Art. 36(
Sce further B. Sepiilveda-Amor, ‘Diplomaric and Consular Procection: The Rights of '
State and the Rights of the individual in the LaGrand and Avena Cases, in U, Fastenra
et al {eds), From Bilateralism to Community Interest: Essays in Honowr of Judge B
Simima (Oxford: OUP, 2011) 1097-117.

158. Indeed already in che 1964 ILC debate {above) Waldock complained thar ‘he co
hardly conceive of the European Commission of Tuman Rights as a municipal tribu
and it applied 2 Convention through international machinery; he believed the ¥
expressed by the Chairman [Ago] en thac point to be in contradiction with the existin
practice’ Ar para., 60, A similar argument has been made by Gacta who has recently sug
gested that the protected persons under the Geneva Conventions of 1949 aze the holdé
of rights under those treaties, P. Gaeta, ‘Are Victims of Serious Violations of Inrcmatién_ai
Humanitagian Law Entitled to Compensation?, in Q. Ben-Naftali (ed.), Juternation:
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The extent to which an international right or obligation for an
dividual or corporation can be vindicated in a national legal
der depends on the ways in which international law is received
n hat order.'*® But there is no reason to equate the existence of an
ternational right or obligation with access to a national remedy
or an international jurisdiction. Even where no national or inter-
onal court has jurisdiction over the case, the righes and obliga-
ns exist and could be addressed through negotiation or the
creation of 2 new remedy or jurisdiction.
In sum, in the words of Yoram Dinstein: ‘Tt is a commonplace
today that treaties can directly impose obligations on—and accord
ghts to—individual human beings”* The more problemaric
issue is usually how to vindicate those rights and enforce such obli-
ons. The presumption is chat states are responsible for ensuring
that such rights and obligations may cake effect in national law.
oday this may happen in some countries even in the absence of

specific implementing legislation. Moreover, internarional human

ghts courts apply these rights and obligations on a daily basis,

empanitarian Law and International FHuman Rights Law (Oxford: OUP, 2011} 305-27,

19; see further the Basic Principles and Guidelines on the Right toa Remedy and Repa-
for Victims of Gross Violations of International Human Rights Law and Serious
ations of International Humanitarian Law, GA Res. 60/147 of 16 December 2005.

159, See Ch. I1 § 8 zbove. See D. Shelcon International Law and Domestic Legal Systems:
carporation, Transformation, and Persuasion (Oxford: OUP, 2011); see also H. Lauter-
ikt ‘General Rules of the Law of Peace’ ar 27994 in E. Lauzerpache {ed.}, furerna-
ol Lo Collected Papers, vol. 1 (Cambridge: CUP, 1970}. (English version of the

s Géndral} 62 RCADI (1937)).
QQ.:Y. Dinstein, The fnteraction Between Customary International Law and Treaties, 322
CADI (2006) 243427, at 339,




372 Brierlys Law of Nations

awarding compensation to individuals, non-governmental organ:

zations, and corporations; while international criminal tribunals
hear cases alleging the commission of international crimes-——ari

imprison those who are found guiley.'"! The rights and obligation
of these third parties to the relevant treaties are therefore no longe

merely topics of doctrinal debate—they are given very conc_rét

effect.

§ 11. Breach, suspension, and termination
of treaties

(a) Material breach

A treaty may be simply terminated chrough mutual consent, lécr

formance of the relevant obligations, or the expiration of a time

162

limit.'® But there are more difficulc cases. From the time

161. In addition to the European Court of Human Righes, the ECOWAS Comrmim_
Court of Justice and the African Coutr of Hurhian and Peoples’ Rights both have jurisdicti

over cases brought by individuals. In the sphere of internationa criminal obligarions impose
on individuals international treaties may often be inadequate on their own to detail all th

elements of a crime, and internadonal tribunals will in practice rely heavily on customary

inrernational law. This does not apparently mean, however, thar treaties on their own may ng
provide for individual obligations. An appeal complaining that the Trial Chamber of th
International Criminal Tribunal for the former Yogoslavia had relied on treaty faw rache
than customary law was rejected in the Galic case. The Appeal Chamber noted: Howeve
while binding conventional law tha prohibits conduct and provides for individual crimi

responsibilizy could provide the basis for the International Tribunal’s jurisdiction, in practice’

the International Tribunal always ascertains that the treaty provision in question is. als
declaratory of custom. IT-98-29-A, 3¢ November 20086, at para, 85. B
162. For background see McNair, La Terminaison et la dissolution des eraités) in Hage
Recyeil, 1928, xxii, 463,
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Grbtius,‘“ many writers propounded the view chat the breach of
any term of a treary by one party will release the other from all
ligations of the treaty. Bur such a doctrine, applied to any of the
ofe important treaties, would Jead to results so startling that iv
hasnever been adopred in international practice, and ought equally
to be rejected by legal cheory. '

The Vienna Convention developed provisions to address the
tuation where one party is said to be in material breach of a
caty. For a bilateral treaty the rule is apparently quite simple: a

material breach entitles the other party ‘to invoke the breach as
aground for terminating the treaty or suspending its operation
‘whole or in part’*®® What then constitutes a ‘material breach’
The VCLT defines this as ‘(4) a repudiation of the treacy not
sanctioned by the present Convention; or (&) the violation of a
tovision essential to the accomplishment of the object or pur-
ose of the treaty”'® Scholars have criticized the ‘inherent
vagucness’ of this provision,'®” and in practice, states may choose
to label cerrain provisions as ‘essential’ in order to avoid any

: De jure belli (1625), book i, 15, 12.

64. For an examination of a proposed principle that pesformance of an obligation may
ithheld if the other parcy has itself failed to perform the same or a related obligation
optio inadimpleti contractus) see J. Crawford and 8. Olleson, “The Exception of Nen-

rformance: Links between the Law of Treatics and the Law of State Responsibility, 21

Australian Year Book of International Law {2001} 55-74.
Art. 60{1).
LVCLT Arc. 60(3).
- Simma and Tams {(above} at 1361.
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argument as to whether suspension or terminati
justified. '

The provisions for multilateral treaties reflect the fact thate
it a specially affected state may suspend the treaty towards the st
which is in material breach, that injured state will still owe oblig
tions to the other parties."® We can also see that the aggrieve
party cannot simply terminate the treaty; it merely has a righ
invoke the breach and follow the Convention’s procedure

168. See for example the EU Cotonou Agreement with African, Caribbean and P
States {2010}, which stipulates in Article 9 (2) thac [r]espect for human rights, demo
principles and the rule of faw, which underpin the ACP-EU Parcnership, shall unds

the domestic and internarional palicies of the Parties and constirute the essential elé'n_:\

of this Agreement. Article 96 sers out the procedure to be followed for suspension;
course the rationale for suspension will be dependent an political factors and the chang
of improving rather than worsening the sitvation, the law of weaties simply gives the
ties the option. For a discussion of the policy issues see E. Paasivirea, Human Righ
Diplomacy and Sanctions: Aspects to “Human Righrs Clauses” in the Exvernal Agr
ments of the European Union) in . Petman and J. Klabbers (eds), Novdic Cosmapalitan
Essays in International Law for Marri Koskenniemi (Leiden: Nijhoff, 2003) 155-80
also E. Riedel and M. Wil], ‘Human Rights Clauses in External Agreements of the EC;,
P. Alston (ed.), The EU and Human Rights (Oxford: OUP, 1999} 723-54. ;
169. VOLT Are. 6({2). ‘A material breach of a mulrilateral ereary by one of the par
entitles: (4] the other parties by unanimous agreement ro suspend the operarion oft
treaty in whole or in part or to terminate it either: (i) in the relations between themselves
and the defaulting State; oz (ii) as between all the parties; (£) a party specially affected
the breach to invoke it as a ground for suspending the operation of the treaty in whele'or
in partin the relations between itselfand the defaulting State; {¢) any parcy other than
defanlring Statc to invoke the breach as a ground for suspending the operation of the
treaty in whele or in part wich respect to itself if the treaty is of sach a character tha
maretial breach of its provisions by one party radically changes the position of every party

with respect to the further performance of irs obligations under the treary!

170. See Arts 65-8,
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bhers reminds us that these procedures are ‘famously underuti-

*and in any event, ‘suspension or termination may be the last

ing - the aggrieved party desires and may simply be
unrerproductive’”* .

¢ question for us then, is what else can a state do in the face

£ 4 breach (material or otherwise} of a treaty by another state?

is issue falls to be dealt with under the general law of state

responsibility and applies o all breaches of treaties.” Although

may be diplomatic reasons for avoiding references to
iches or ‘violations' of a treaty, a breach can be defined as a

state’s acts of omissions which are ‘incompatible with an obliga-

; 173 nd repa-
tion grounded in that treary’’” The other state may demand rep

ation for the breach of the obligation. An injured state may also

sh to engage in countermeasures,’”*

\ Countermeasures in respanse to breach of treaty
The conditions for such countermeasures to be fawful can be sum-
arized as follows: they must be proportionate, allow for the

Klabbers, ‘Side-stepping Article 60: Matertal Breach of Treary and Respf)n?cs

creto) in M. Tupamild {ed.}, Fimmish Branch of International Law Association

9‘.31671 996: Essays on fnternational Latw {Helsinki: Finnish ILA Branch, 1998), 20-42

'. ';.Z‘For a detailed Jook ar this issue see the very incisive piece by Simma ‘Reﬂcct.ions on

.ticlc 60 of the Vienna Convenrion on the Law of Treaties and Its Background tn Gen-
“cial International Law), 20 Clsterreichische Zeiischyift  fir iffensliches Recht (1970) 5-83.

'173. $. Rosenne, Breach of Treaty (Cambridge: Grotius, 1985) ar 123.
174, Here we only sketch the principles as applied to a state responding to a breach of 2
ﬁeaty; we examine farther the derailed general rules relating to countermeasures as

elaborared by the 1LC in the context of the draft articles on srate responsibility in Ch.
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resumption of performance of the obligation that has beer
lated, and finish as soon as the violating state has complied wi
obligations.'”> Countermeasures are not permitted if thr:j_r' -
obligations to protect fundamental human rights or those perso
and objects protected from reprisal under the laws of war. 76 F
thermore, as we have seen, countermeasures cannot be used
regard to obligations owed in the context of respecting the invig
bility of ambassadors, embassies and so on. They will not be po
sible where the state in breach can claim that the act or omis

can be justified by self-defence, Jorce majeure, distress,
necessity. '’

It hasbeen noted that a countermeasure ‘must be provisional
Furthermore, as Simma and Tams explain: a countermeasure ¢
stitates the (justified) violation of the binding norm; it has

175. See Ats 49-534 of the [LC’s Articles on Responsibility of States for Internariorally
Wrongful Acts {2001) (hercafter ARSIWA}; and J. Crawford, A. Pellet, and S. Ofiéion
{eds), The Law of International Responsibility {Oxford: QUP, 2010} chs 79-86.

176. Compare Art. 60(3) VCLT which states that the provisions on suspension or rer
nation do not apply to treaties of a humanitarian character. This exclusion in Art. 60(5)
now considered to cover human rights treazies as well as thase related to humanitarin
law, Simma and Tams (above) at 1366-8; Aust (above) at 295. See further Ch. VIIL§
for prohibited reprisals in titmes of armed conflict. 8
177. See ARSIWA Arws 21, 23, 24, 25, 26, and 27; onc should note thar self-defence cal
not be argued as precluding the wrongfulness of breaches of humanicarian law or humar
rights abligations, and necessity may be a facror within primary obligations in rimes .
conflict rather than a defence to a breach of the cbligations; on distress and ru:ccssity'
the context of the application of treaties sce further Rainbow Warvior (NZ v France) 82
LR 499 at para. 754E; Case Concerning the Gabétkovo-Nagymares Project (Hungary/S,
vakia) 1C] Rep. (25 September 1997) ar-paras 478,

178, . Verhoeven, “The Law of Responsibility and the Law of Treaties’ in J. Crawford et
al (above) 105~13 ar 111; and sce ARSTWA Art, 49, :
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‘on the continued existence of the norm as such’” The r'is%c
'.t.atc engaging in countermeasuses is that the alleged origi-
bieach may not have been a breach after all, and the count.er-
casurés thereby become themselves a breach of the treaty which
tiwes in force. This point can perhaps best be illustrated by the
known Air-Services Agreement award. _
.c::l.cr a treaty between the Unired States and France certain
dines’ were authorized to operate services between the .\W-est
fbf the United Seates and France (via London). The airline
‘Am notified the French authorities that it planned to arrange
ights on this route with a change of ‘gauge’ in Londoni replac-
the Boeing 747 with a Boeing 727 for the shorte.r Pans—L(t);l-
i 1cg. The French authorities refused to approve this plan (?n e
unds that the treaty only allowed for a change of ga.uge in the
territory of either the Uniced States of France. The United Stat-es
Government failed to get the French Government to change its
mind and Pan Am started operating its service with the change of
Janes in London. The French Government considered that these
cre unlawful flights and, when the second flight landed at Or-ly
port, the plane was surrounded by French police. The Ca.ptam
of the Pan Am flight was inseructed to return to London wich all

:1-7 B. Simma and C.J. Tams, ‘Article 607, in Q. Corten and P. Kle)in (eds}, Yhel Vz);;;mgt
onventions on the Law of Treaties: A Commicntary (Oxfnrd:‘ QUP, 2011) 1351~ t,;‘
1354. Tain Cameron suggests that srates have invoked SLLGPCDSID]?] ofa trc%u:.y asa ceunn
'méasure and that {t]he preponderant view is that the substantive condmc:s, as \-v.e ?:S}
the procedural requirements, laid down by the VCLT do HDF app.ly to sud prowsutlr :
‘slispension or non-performance. Instead, the lawfulncss} ?f thm,{ being a cot?nt?rincase il,
alls to be judged under the faw of State responsibilicy. “Treaties, Suspension’ <mpepil

om> at para. 12; see also Verhoeven (previous fn) esp. at 112-13.
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the passengers and cargo and Pan Am’s future flights we
suspended. ..
"The United States Civil Aeronautics Board reacted by issujng

an order to prevent Air France from operating its flights to.an
from Los Angeles via Montreal, for the period during which Pa
Am was prevented from operating its service with a chang_f::
gauge in London. The two states submitted the dispute to arbitr,
tion, and the arbitral Tribunal confirmed that certain couﬁtc
measures could be a legitimate response to a breach of a treaty. Th
Tribunal’s assessment of the meaning of proportionality in
context of countermeasures was that:

[t}heir aim is to restore equality between the Parties and to
encourage them to continue negotiations with murual desire
to reach an acceptable solution. . .. It goes without saying that
recourse to counter-measures involves the great risk of giving
rise, in turn, to a furcher reaction, thereby causing an escala-
tion which will lead to a worsening of the conflict.
Counter-measures therefore should be a wager on the wis-
dom, not on the weakness of the other Party. They should be
used with a spirit of great moderation and be accompanied by

a genuine effort at resolving the dispute./®

In this case the change of gauge by Pan Am was found to be legal
under the treaty. The French action was cherefore a breach of thi

treaty (and not a legitimate countermeasure) and the propo

180. Air Service Agreement of 27 March 1946 between the United States of America a
France, ? December 1978, vol. 18 RIAA 417-93 at paras 96-1.
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countermeasures by the United States were seen as a proportionate
sponse to the French breach (and so legal and not a further breach
the treaty). There is no reason, however, to believe that counter-
easures need relate to a similar provision or even the same treary.

_The position of non-injured states parties

ording to the ILC Articles a non-injured state party is entitled
to invoke the responsibility of the party in breach where the ereaty
gstablished for the protection of a collective interest of the
roup.*! Such obligations have sometimes been known as ‘obliga-
Ons erga omies partes. The ILC suggests such treaties would
address, for example, the environment, regional security and
uman rights*** Whether or not such a non-injured state would

entitled to engage in actual countermeasures is debatable *?
The idea that a non-injured state can react to protect comny-
nity interests, rather than a bilateral interest, is obviously an impor-
tant development, for it alters our conception of the international
fc:gél system;'* bur, in practice, states are rarely held to account in
is way by non-injured states. o many situations there will be no
terested non-injured state to hold another state to its treaty obli-
ations. The key examples are environmental pollution and human
rights violations against a state’s own citizens. In such cases treaty
iolations are often monitored by specialist treacy bodies and ocher
tates play licdle role. Compliance will be carefully scrutinized by

g1 ARSIWA Arc. 48(1)(a).

82; UN Doc. A/56/10 at 126-7 para. 7.

33 See ARSTWA Art. 54 (discussed in Ch. VIIL§ 4 below).

84, C.J. Tams, ‘Individual States as Guardians of Community Interests, in Fastenrath et

; From Bilatevalism to Community Interest {above) 379-405,
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non-governmental organizations but they may fail to interest go
ernments from other states in taking any action. UN bodies and
civil society engage with states every day in an effort to ensu
enhanced compliance wich their treaty obligations without nece
sarily cataloguing ‘breaches’ The ‘constructive dialogue’ refrains
from accusations of breach, violations, or non-compliance. On
more likely to find possible breaches met with expressions of ‘¢
cern’ and ‘regret” by the relevant international monitoring bo
fes.'® In pare this is due to the fact that many such mulrilater
treaties set out broad obligations which need to be monitore
through indicators and focused recommendations, rather than
crude binary finding of compliance/breach.

{(d} The impact of war and armed conflict on treaties
The outbreak of war is another event which may bring a treaty
an end, but the modern view is char it does not necessarily do so
The approach of Justice Cardozo was to suggest that international

law deals with this problem pragmatically so that ‘provisions com!

patible with a state of hostilities, unless expressly terminated, wil
be enforced, and those incompatible rejected’’® Sir Cecil Hur

suggested a rather different approach to the question: that the fas
of a treaty depends on the intention of the parties. ™ In some case

185. Sec, e.g. the concluding obscrvations by the UN Human Rights Committes on the:

United Kingdom UN Doc. CCPR/C/GBR/CO/6, 30 July 2008. The Tnternarionl:

Commirtee on Economic, Social and Cultural Righes employs similar terms and ane can’

also find instances where this Commiteee is: very cancerned, deeply concerned, gravely:

cencerned, or profoundly dissatisfied.
186. Techt v Hyghes [1920] 229 NY 222.
187."The Effect of War on Treaties, 2 BYBIL (1921-2) 37-47.
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their intention is clear; for instance, a treaty which regulates the
nduct of war is clearly intended to retain its force if war breaks
out. But more often the minds of the parties have not been
addressed to the possibility that they may some day be at war with
one another, and they cannot be said to have had any real inten-
ion as to what should happen to their treaty in that unforeseen
ent. Such a difficulty as this, however, is in no way peculiar to the
terpretation of treaties, and law often does not hesitate to
attribute an intention to parties who have never thoughe of the
tuation with which in the event the law has to deal. In such a case
he so-called intention is a ‘presumed’ intention; it is what the law
thinks it reasonable to suppose that the parties would have intended
f the situation had been present in cheix minds.

- Wk have therefore to examine the particular treaty with which we
are concerned in the light, both of its subject-matter, and of all the
televant surrounding circumstances. Certain presumptions have
been applicd in the past. Bilateral rreaties dealing with political mat-
ters or with commercial relations may be assumed to have been made
with reference to the relations existing between the parties at the
time, and we might find that the provisions of such treaties may be

' mcompat:ble with a state of war or armed conflict. Or, if we prefer to

at it the other way, that the parties must have intended that war
should abrogate those provisions. On the other hand, a multilatera
freaty, such as a postal convention, though ics operation may have to
be suspended between the belligerents while the war fasts, will, by the
same reasoning, generally revive and recover its force when the war is
over. Although the VCLT does not cover the effect of hostilities on
treaties, '™ it does clearly state thar breaking off diplomatic relations

188. VCLT Arc. 73.
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does not in itself affect treaty relations ‘except insofar as the exister

of diplomatic ot consular relations is indispensable for the applica

tion of the treaty’® F
The TLC has recently considered the issue of the ‘effects’

0

_ o : ¢
armed conflicts on treaties;"™ and its work proceeds from:

acceprance of the ‘basic idea that the outbreak of an armed conflict.

involving one or more States parties to a treaty does not, in itsel
entail termination or suspension’'” The overarching principle i
that in order to determine the susceptibility of the treaty to tcr_ﬁﬁ
nation, withdrawal, or suspension one looks ac the nature of th
treaty together with the effects of the particular armed conflic o
the treary.’* The draft articles cover both inter-state conflices an
those where a government is fighting an armed group. The definj
tion of armed conflice is therefore narrower than that used b
international criminal tribunals as it does not cover protracfe‘
fighting berween armed groups. The Commission has provided

indicative list of treaties where the subject-matter implies that such-

189. VCLT Arr. 63, and see also Arc. 74.

190. The legal concepe of war is too problematic and has now been overtaken in
context by the concepe of armed conflict, see further C. Greenwood, "The Concept of
War in Modern International Law), 36 FCLQ (1987) 283-306. '
191. L. Caflisch, First report on the effects of armed conflicts on treaties, UN Doc; A
CN.4/627, 22 March 2010, a¢ para. 33. 5

192. See ‘Draft articles on the effect of armed conflicts on treaties’ (2011} Arc. 6: “Tn order

to ascereain whether a treaty is susceptible to termination, withdrawal or suspension i

the event of an armed conflict, regard shall be had to all relevant factors, including: (2 .

the nature of the treaty, in particulat its subject-mateer, its object and purpose, its cont,
al jes
nd the number of parties to the treaty; and (b} the characteristics of the armed conflic

such as its terrivorial extent, its scale and incensity, its duration and, in the case of non:

2

internarional armed conflict, also the degree of outside involvement.
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teatics continue in whole or in part during such armed

Other grounds for termination
One of the most difficult and practically important questions of
¢ law of treaties relates to the termination of treaties which con-
ain no express provision for withdrawal or termination. Such
freaties raise two questions which require discussion: first, whether
one party may in any circumstances give notice to terminate the
treary without the consent of the other, and second, whether the
caty is liable to be terminaced by che operation of any rule of

The answer to the first of these questions is probably that we
must again inquire into the intention of the parties. The VCLT

explains that where a treaty is silent on these issues and there is no

93, See ibid Art. 2{b) for the purposes of the draft articles; ““armed conflict” means a
i:_ﬁation in which there is resort to atmed force berween States or protracted resort to
“armed force berween governmental anthorities and organized armed grougs” The indica-
ve list of treaties is as follows: “(a) Treatics on the law of armed conflict, including trea-
“ties on internarional humanitarien law; (b) Treaies declaring, creating or regulating a
‘hermanent regime or starus or related permanent rights, including treaties establishing or
‘modifying land and maritime boundaries; {c) Multilateral law-making treaties; {d) Trea-
ies on1 international criminal justice; {e} Treaties of friendship, commerce and navigation
and agreements concerning private rights; (£} Treatics for the international protection of
(g) Treaties relating ro the international protection of the environment;
) Treaties relating to international watercourses and refated installations and facilities;
A7) Treaties relating to aquifers and related installacions and facilities; (j) Treaties which
ons; (k) Treaties relating to the
including resorr to conciliation,

uman rights;

“ire copstituent instruments of international organizarh
nternational settlemens of disputes by peaceful means,
‘mediation, arbirrarion and judicial serddement; (1) Treaties relating to diplomaric and

“consular relarions.”
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consent from all the other parties there can be no withdrayal

unless: (z) it is established that the parties intended to admit th
possibility of denunciation or withdrawal; or (&) a right of denun
clation or withdrawal may be implied by the nature of the trcat'y.,.
These rules have been applied by the UN Secretary-General
depositary in the context of the atternpt by North Korea to with
draw from the International Covenant on Civil and Politic;
Rights. Tt was held that North Korea could not withdraw and soii
remains a party.'* :
The second question brings us to the doctrine which Was oIl

known as clausila rebus sic stantibus, In Every treaty, it was said
there is implied a clause which provides that the treaty is to.h
binding only ‘so long as things stand as they are’; the expressed
terms may be absolute, bue a treaty is never more than conditional,
and when a ‘vital change of circumstances’ has oceurred, the con-
dition of the treaty’s validicy has failed, and it ceases to be binding,
Such a doctrine, withour careful definition, is capable of be ng
used, and often has been used, merely to excuse the breach of 3
treaty obligation that a state finds it inconvenient to fulf] 1%

194 VCLT Arts 36 and 54,

195. The Human Righes Committee’s General Comment 26 explains ‘the Covenant is no
the type of meary which, by its narure, implies a right of denunciation, Together with the'
simultancously prepared and adopted Inrernational Covenant on Economic, Social apd
Cultural Rights, the Covenane codifies in treaty form the universal human rights enshrined:
in the Universal Declaration of Human Rights, the three instruments together often being
zeferred £0 as the “International Bill of FHuman Rights”. As such, the Covenane does no
have atemparary character typical of treaties where 2 right of denunciation is decmed wob
admitted, 110twithscanding theabsence of a specific provision to that cfect’ B
196. For a full history see A. Vamvoukos, Termination of Treaties in International Law
The Doctrines of Rebus Sic Stantibus and Desuernde {Oxford: Clarendon, 1983).
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N(:)_t every important change of circumstances will I-)ut an end
e obligations of a treaty. The principle will not relieve a sta‘te
Tom treaty obligations merely because new and unforeseen cir-
' :'.s'tanccs have made obligations unexpectedly burdensome to
¢ state party, or because some consideration of cq1'11ty suggests
at it would be fair and reasonable to give such relief. The -rulle
_n:cérning change of circumstances bears no analoglz; to a princi-
Jesuch as that of laesio enormis in the Roman law. What puts
:nd to the treaty is the disappearance of the foun.datlorf upon
ich it rests.’®® 'The familiar fiction of a presumed mtcntmn,‘ or
m};lied clause, was eventually rejected by the ILC in the draft‘mg
he Vienna Convention.’” The ILC wanted ro stress an objec-
'ﬁ-.rather than a subjective test, and decided to avoid the use o_f
' 'exprcssion rebus sic stantibus altogether.”® Moreover the rule s

i f circumstances may #of
expressed as a presumption that a change o

beinvoked unless very specific conditions are fulfilled. Article 62

réads :

“A fundamental change of circumstances which has occurred
with regard to those existing at the time of the conclusion of a

197 Literally ‘enormous loss’; allowing a vendor to resile from a sale of land where the
i alue.

fand was sold for less than half the market v: ' » _
19:3 Note the separate rule which allows a party to invoke the impossibilicy of Perfo;m
a.n;;e of a treaty where this arises from the ‘permanent disappearance or destruction of an

jicct indispensable for the execution of the treaty’ VCLT Arc. 61.

: 199 Comgpare the previous edition of this book at 336-8; N. Kontou, The Termination

4 Revision of Treaties in the Light of New Customary Inrernational Law {Oxford:

Clarendon, 1994) at 35.
200. II Yearbook ILC (1966) at 258,
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treaty, and which was not forescen by the parties, may I.l.O'

invoked as a ground for terminating or withdrawing frc.p.'

treaty unless: .

(a) the existence of those circumstances constituted an esse
tial basis of the consent of the parties to be bound b
treaty; and :

(b) the effect of the change is radically to transform the exten
of obligations still to be performed under the treary.

2. A fundamental change of circumstances may not be invoi{éd'
a ground for terminating or withdrawing from a treaty: .
(a) if che treaty establishes a boundary; or i

(b) if the fundamental change is the result of a breach by-.t}m-
party invoking it either of an obligation under the tre
or of any other international obligation owed to any o
party to the treaty.

The exclusion of boundary treaties in Article 62(2) was aime«
the preservation of stability and to reassure states at a time whe
the third party dispute secclement was being reinforced thoug the
new law of treaties. Concerns were raised during che drafting ast
the effect such a provision might have on the principle of self
determination in cases where a boundary treaty had been imp.o. ed
on a people in the context of decolonization. The ILC Commer.

tary explained that the principle of self-determination would:
remain unaffected. i

Some members of the Commission suggested thar the total -
exclusion of these [boundary] treaties from the rule might go
too far, and mighr be inconsistent with the principle of self-
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ctermination recognized in the Charter. The Commission,
owever, concluded that treaties establishing a boundary
hould be recognized to be an exception to the rule, because
therwise che rule, instead of being an instrument of peaceful
-change, might become a source of dangerous frictions. It also
took the view that ‘self-determination’ as envisaged in the
Charter was an independent principle and that it might lead
to confusion if, in the context of the law of treaties, it were
esented as an application of the rule contained in the
presen article. By excepting treaties establishing a boundary
from its scope the present article would not exclude the oper-
tion of the principle of self-determination in any case where

he condicions for its legitimate operation existed.?!

e International Court of Justice later explained thart, once estab-

lished, the boundary exists independently of the treaty. ‘Once

d, the boundary stands, for any other approach would vitiate
¢ fundamental principle of the stability of boundaries, che impor-
nce of which has been repeatedly emphasized by the Court. WA

boundary established by treaty thus achieves a permanence which
_c:.treaty itself does not necessarily enjoy. The treaty can cease to be
. force without in any way affecting the continuance of the

oundary.*"

Returning to the general rule on fundamenta) change of cir-
mstances, the International Court of Justice has had to deal with

201 T1 Yearbouk ILC (1966) ac 259 para. 11.
02, Territorial Dispute (Libyan Arab Jamahiriya/Chad), 1C] Rep. {1994) p. 6 at paras
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a set of arguments by Hungary claiming that due to a fandament
change of circumstances it was no longer bound under a £ré
with Czechoslovakia to work on a particular hydro-electric prbj
involving dams on the River Danube. :

Hungary identified 2 number of ‘ubstantive elements’
present at the conclusion of the 1977 Treaty which it said had:
changed fundamentally by the date of norification of termi
nation. These included the notion of ‘socialist integration), f§
which the Treaty had originally been a ‘vehicle’ but which
subsequently disappeared; the single and indivisible opcr.
tional system) which was to be replaced by a unilateral”
scheme; the face that the basis of the planned joine invest;
ment had been overturned by the sudden emergence of both
States into a market economy; the attitude of Czechosiovaka.x :
which had turned the ‘framework treaty’ into an ‘immutable
norm’; and, finally, the transformation of a treaty consistent
with environmental protection into a prescription for env .
ronmental disaster’ 03

tions set out in Arricle 62, and thar che plea of fundamental chaﬁg
of circumstances will only apply in exceptional cases: '

In the Court’s view, the prevalent politica] conditions were
thus not so closely linked to the object and purpose of the
Treary that they constituted an essential basis of the consent. -

203. Case Concerning the Gabcikovo-Nagymaros Project (zbove) at para. 95
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of the parties and, in changing, radically altered the extent of
he obligations still to be performed. The same holds good for
the economic system in force at the time of the conclusion of
he 1977 Treaty. Besides, even though the estimated profita-
bility of the Project might have appeared less in 1992 than in
1977, it does not appear from the record before the Court
that it was bound to diminish to such an extent that the treaty
bligations of the parties would have been radically trans-
‘formed as a result. The Court does not consider that new
evelopments in the state of environmental knowledge and

f environmental law can be said to have been completely
o4

“unforeseen.?

This confirms that chere is 2 heavy burden on a state raising the
a of fundamental change of circumstances*”

The rule on fundamental change of circumstances has lietle to

o with the problem of obsolete or oppressive treatics, for which

hus sic stantibus was too often supposed to be the solution. The

oblem of oppressive or obsolete treaty obligations s, in face, only

Tbid para. 104,

905: See also Fisheries Jurisdiction (UK v Ieeland, ) jurisdiction, IC] Rep- {1973) at paras

40, The ILC Commentary suggests the rule offers a safety valve rather than an escape
se: ‘there may remain a residuc of cases in which, failing any agreement, one party may
efe powerless under the treaty to obtain any legal relief from ourmoded and burden-
¢ provisions. It is in these cases that the rebus sic stantibus doctrine could serve a pur-

¢ as a lever to induce a spirit of compromise in the other parsy. Moreover, despite the

< strong reservations often expressed with regard toix, the evidence of the acceprance of the

oerrine in international aw is so considerable thar it seerns to indicate a recognition ofa

“need for this safety-valve in the law of treaties” It Yearbook ILC {1966) at 258 at para. 6,
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one aspect, and not the most important aspect, of a much
problem of international relations; for the danger to internation
order comes more often from oppressive conditions, and especial
trontier conditions, than from the obligations of a treaty. Wheth;
these conditions were, or were not, originally created by a trea |
and whether they have, or have not, been brought into existen

some change of circumstances, are from a practical point of view!

irrelevant  considerations. Dissatisfaction, unrealized nation:
ambitions, inequalities between states, are all relevant grievané
but they do not usually have their source in oppressive treatie
many are created by geography, ot climate, or the distribution:of
nature’s resources, or by historical events which happened cer
ries ago. When these things can be remedied or alleviated
changes in the law, it is right and necessary that those chang
should be made, and thar is why peaceful change through
deserves our serious consideration, It is perhaps a mistake
think that by some ingenious manipulation of existing legal ds

trines we can always find a solution for the problems of a changin

206. For a fuller version of Brierly’s concern with peaceful change, understood as ad

ing treaty obligations in order to prevent war, sce the previous edition of this book at py
331-45 and more fully LL. Brietly, The Qutlovk for International Law (Oxford: Claré
don, 1944) at 124 -42; see also Craven {above) ac 65—71. The expression ‘peaceful change
had multiple meanings in the incer-War years; some went so far as to build on Arricle 19
of the League of Nations Covenant to propose a world legislarure with the power
rewrite treaties {see, ¢.g, H. Lavterpacht, “The Legal Aspect’ in C.AW. Manning (edi);
Peaceful Change: An International Problem (London: MacMillan, 1937} 135-65. The
expression has been retained here as it is emblematic of Brierly’s articulation of his seen:
ingly contradictory dual concern that international law provide both stability and justic
For the use of this expression in contemporary international relations see H. Miall, Ener:
gent Conflice and Peacefil Change (Basingstoke: Palgrave, 2007). s
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tériational world. That is not so; for many of these problems—
oppressive treaties are one of them-—the only remedy is that

states should be willing co take measures to bring the legal situa-

into accord with new needs, and if states are not reasonable

gh to do that, we must not expect the existing law to relieve
iem of the consequences. Law is bound to uphold the principle
eaties are to be observed; it cannot be made an instrument

for revising them, and if political motives sometimes lead to a
teaty being treated as 2 scrap of paper’ we must not invent a
pseudo-legal principle to justify such action. The remedy has to be

ought elsewhere, in political, not in ]undlcal action.




