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The belief that the Japanese are an exceptionally non-
litigious people is remarkably pervasive. Commenta-
tors, both within and without fapan, are almost
unanimous in ateeibuting to the Japanese an wnusual
and dezply roored cultural preference for informal,
mediared sertlement of privae disputes and 2 coral-
lary aversion te the formal mechanisms of judicial
adjudicadion. As a result, they say, Japanese do nor
take advantage of the available mechanisms for formal
dispute resolution. These artirudes, they commonly
add, are bolstered by & peculiar Japanese penchant for
compromise, distruse of clear cut “all or none” solu-
tions and distaste for both public quarrels and their
public resoludon. As explained by Kawashima Take-
yushi, one of Japan's leading legal sociologists and
most artictilare exponents of this belief, the endurance
of a waditional concern for preserving cooperaive
personal reladonships makes unwanted any definitive
delineation of rights and duties through licigadion.
Bringing 2 lawsuit has meant issuing a “public chal-
fenge and provoking a quarrel”. ..

A Paradigm

The rhreshold problem is te define "lidgiousness” in
some meaningful fashion. There is licde question thar
the Japanese generally use their courts less frequently
than do Americans (although the conmast may not
actually be as greac as some have suggeseed). . . .
[R)efative to the number of registered motor vehicles
and motor vehicle accidents resulting in deaths, Cali-
fornizns filed twice as many suits as the Japanese in
Tokpo and Otaka, jurisdictions with a combined
population roughly equivalent to char of California
(2a million).

"This relative lack of lirigation is not, however, 2
uniquely Japanese phenomenon. In Amstin Sarar’s

Tablez

Civil cases per
Country too,000 papulation
Australia 5477 (1969)
Denmark 4,844 (1969)
New Zealand 4423 {1560}
Grear Britzin 3,608 {1p69)
West Germany 2,085 (1969)
Jzpan - 1257 (1970)
Sweden 683 {1970)
Fintand 453 {1970}
Norway 107 [1370)
South Karea 172 (1963}

and Joel B. Grossman's study of litigarion cares in 2
seection of ten countries (Table 2), resort o court in
eivil cases in Japan appears o be modesdy frequent.

.+ . As Sarat and Grossman recognize, however,
the datz zre too crude for an aceurare index of Tlid-
giotsness” or other analydcal purpose. . . . Nonethe-
less, to the extent their dam permic 2 rough, impres-
sionistic comparison, then if by “lidgiows” is meant
simply the number of suits filed or disposed of per
capita, Japan is quite liipions relatve to some socie-
ties and notably nonlitigions compared to ochers.

The orthodox view of Japanese “ltigiousness,”
however, relates ro 2 relucrance to liigate, not simply
the amouns of licigarion. Even asseming such 2 reluc-
rance to exist, to be meaningful in cerms of cvaluaring
the role of the judicary it must involve more than
simply 2 desire o avoid lawsuits. While we might
conceive of an individual or community 2s 2 whole
thar delighrs in engaging the complex litany of trial
procedures or activating the public intervention of a
magiserate, if such exist, they are care. For most per-
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Used with permission,

Haley, The Myth of the Reluctant Litigant ug

sons 2 lawsuir is a last resort. Litigadon, is, afrer all,
almost always a costly and cumbersome process for
resolving disputes, and ordinarily an aggrieved parcy
to a dispure will arcempt to reach informal private
sertlement. The overwhelming majoricy of disputes in
most socieries are in fact resolved informally. . ..

"The cridcal issue is whether the parties will sectle
only when neither believes he has more to gain by judi-
cial intervention. If chis is the case, a decision to sertle
necessarily involves an assessment of the outcome of
the potential Lawsait, and the privare sertlemenc
should reflect thar outcome discounted by the costs
(including time) and uncertainties of litigation. . ..

Consequently, whether the Japanese are nonlid-
gious is in itself significant for our purposes here only
if by “nonlitigious™ we mean thar Japanese involved in
2 dispure tend to reach negotiated or mediared ser-
tlemencs that do not reflect the licigared outcomes
and one of the partes aceepts 2 less favorable resule
because of an aversion to lidgation in general. The
frequency of lirigation alone is not meaningful since
the availabilizy and successful urilizarion of alternative
mechanisms for settlement may reduce litigation
without impairing the efficacy of judieially-imposed
norms. Also, 2 number of instrutienal factors can
preclude litigation as 2 realisde oprion and “chereby
diminish substantially the influence of the conns. In-
deed, resort to court would be rare to the extent that
access s assured, the costs are minimal, judicial relief
is effective, and the outcome is certain. . . .

The Myth Reconsidered

Is there, then, any evidence of an unusual Japanese
aversion toward lawsnits that leads a party o accepra
seetlement less benefidial than one he anticipates he
would gzin by suing? The answer, [ believe, it nega-
tive. Whar lirde evidence there is suggests che oppo-
sice—that most Japanese are willing to go to court in
such creumseances. The recent pollucion cases and
the chalidomide case are illustrative.

A recently published inquiry into the decisions to
licigate in the poliution cases documents a variety of
culitnral factors causing the Jitigants to hesitate to sue.

These included a sense of “shame” for physical and
mencal deformity, constraints on individual initiative
and “selfish” behavier imposed by the demands of
community unity and group consciousness, and hos-
tility against an associacion with what was pereeived
10 be—correatly, I believe—a lefdst, andgovernment
cause reflecred in the politics of the lawyers who
dominared che conduct of these trials. This exper-
ence was paralieled in part in the thalidomide case,
where the apparent reason for relucrance ro sue was 2
fear of public exposure of the children’s deformities.
“In a society strongly prejudiced against deformiry,”
one of the plaintiffs’ lawyers wrore, it took consider-
able courage to sue.” In each of these cases the plantiffs
filed suit only reluctantly and as a last resort. The re-
lucance, however, was based on a variety of factors re-
lated ro the pardrular circumstances and narure of the
dispures, not an unwillingness to sue in general. ...

The few direct surveys of Japanese activudes chat
have been made provide further support for rejecting
the orthodox view. For example, in the survey by Sa-
saki Yoshio cited by both Dan F. Henderson and
Kawashima, when asked, "What would you do if a
civil dispute arose and despite discussions wich the
opposite party you could not serde it 64% of the
2,098 respondents replied that they would willingly go
o court.

Even more persuasive, however, is the pactern of
lidgadon in Japan from i8go to the present . ..
{L)irigation has been less frequent in absolute num-
bers in the postwar years than the period from 1Bgo ro
the outbreak of the Sino-Japanese War in 1937. Rela-
tive to populadion, the congrase is even more startling.
In 1634, for example, 302 new civil cases involving
formal wrial proceedings were inidaeed in courcs of
first instance per 100,000 persons, while in 1974 there
were 135 such cases per 160,000 persons-w2.2 times as
wany per capita in 1934 than chere were in 1974.....

It is apparent thar these parterns are incomsistent
with conventional ideas about the relucrance of Japa-
nest ro litigate; moreover, they coneradict the widely
held belizf that there has been a greater willingness to
sue in the poscwar period. In short, most of what is
said or written abour Japanese artitudes toward the
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legal process is myth. Bur as with many myths, it
contains an important element of rruth.

Although, at lease since the middle of the Meiji
Period and perhaps even carlier, che Japanese in gan-
cral may nat have been unosually reluctant o litigate,
the evidence “poinss to the conclusion thac to do so
was offensive ro some~——thac is, those who wished to
maintain a paternalistic order based on 2 hierarchical
submission to authority. As Henderson has detailed
in his often cited (but apparently seldom read) srudy
of conciliation in Japanese law, Tokugawz officialdem
had constructed a formidable system of procedural
bacriers to obmining final judgment in the Shogu-
Ilal:c's COUrts, Tl'IE lil:ig:nt was forcﬂd Cﬂd] SfﬂP ﬂf :h!
way to exhaust all possibilities of conciliadon and
compromise and to proceed only at the sufferance of
his supeciors. We ean only marvel ar the endurance
and perseverance of those who evenmually prevailed.
Conciliadon was coerced—to use Henderson's
phease “didactic™—not voluntary. Yet, as Henderson

 tells us, litigarion increased. . ...

The Reality of Institutional Incapacity

If the Japanese are not parriculacly averse to litigation,
how then can we explain why they appear ro use their
eoures far less frequencly than do Americans and per-
haps others? Why has liigation decreased since che
war (and continnes to do so)? Also, whac accounts for
tl'l: Pma.siv! xcﬂpﬂ.ﬂce b" jﬂ?a.nsﬂ thems!lves d:af
they are unusually “nonlidgions™? And how do such
explanations relare 1o the efficacy of the judicial
model in Japan? To answer these questions, we
should frst reconsider the paradigm process of dis-
pute resolution.

Typically, the pardes ro 2 dispore will move
through smages—from direct negorarion, to chird
party mediation and finally ro lidgation—as 2 result
of failure in the preceding scage to agree to an accepr-
able resolurion. In this process, a reladive lack of Jig-
gation can be explained by several facrors.

One is the effectiveness of third party intervention.
The availabiliey of suitable third parties who are
willing and able to perform this role reduces the need

to invoke formal judicial incervendon. Ae che outse,
mediation requires the presence of persons whe, be-
ezuse of position or parsonal relationships, command
r“PECt md are lbl: to ﬂCCl'CiSC some measurs DF
zuthurity. In other words, to be effective, the media-
tor must be someone who can command the parties’
trust and their obedience to the sertlement.

One would thus anricipare thar suitable third par-
ties are more teadily available in a smble, closely-
integrared and hierarchical society like Japan, thanin 2
more geographically mobile, less cohesive sociecy Jike
the United States in which individual autonomy and
social equality are emphasized. Societal expectadons
i.'l'l.d hﬂbiﬁ are qumur rclr.vmt. The rol: Uf l'.b! mﬂd.i.l‘
tor becomes increasingly legitimate for both the me-
distor and the parties to disputes where there is re-
peared reliance on chird parties to serrle dispaces, A
contrest in palice artirudes in Japan and the United
States pointed out by David H. Bayley is especially
interesting in this respece. Japanese commonly rely on
the police for assistance in setling disputes. But de-
spite simifar popular demand in the United States,
*what is different,” saps Bayley, "is thar American po-
lice orpanizarions have nor adapred willingly to per-
form this function. Anocher Japanese example is che
mediadng service some companies provide for employ-
ees involved in traffic accidenss. In short, the Japanese
may be more successful in avoiding licigation because
of social organizaton and values more conducive
informnal dispute resolution through mediation. ...

Resort to court is, however, reduced by another set
of facrors that do inhibit or enhance the utility of the
Jjudictal mode] a5 2 vehicle for social control and de-
velopment.

Firsr, for courts o have an impact through decdi-
sions in individual cases beyond those persons imme-
diately affected in those cases, informaton abour the
couris and these decisions must be disseminated in
order that parcies to similar disputes are sufficiently
aware of the legzl nerm for it to influence informal
resolution of cheir disputes, ...

Thers must also be meaningful access 1o the
courts. Access can be denied directly by jurisdictional
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barriers thar prevenc the courts from azdjudiearing
certain types of dispuces alcogether. Bond-posting re-
gquirements thar may place an incolerable burden on
the parries seeking relief illustrare another form of con-
scious policy designed ro prevent resort ro courts.
Limited insdeudonal capacity also inhibits 2ccess.
There must be 2 sufficient number of conres, of judges
and lawyers, vo‘insure that the costs and delays of lic-
gation do nor preclude lawsnits 22 a realisric opcion.

A third factor #s the capacity of the courts to pro-
vide zdequate relief. Courts must have available 2
range of remedial measures and forms of relief to suit
the variery of controversies that adse. An award of
monetary damages or declarations of the rights and
duries of the pardes will not always help the aggrieved
party. In addicion, especially in cases where the legal
norm and thus the outcome is reasonably certain, fil-
ing suit may evidence a recalcitrant party against
whom coereive messures have become necessary. ...

Assessing the effecdvencss of Japanese courts in
serms of these crteria, one finds first thar lack of in-
formation in Japan is not 2 particular problem. Law is
among the most popular fields of undergradnare
study, The newspapers and orher media cover the
courts and regularly report judicial decisions. There is
also in Japan an amazing abundance of legal journals
and books on the law, including 2 plethora of lay-
man's Handobukku for pardcular legal problems to ad-
vise the average person. Bur evidence of ocher institu-
tional barriers to litigation is ample.

The courts in Japan are even more stained to cz-
pacity than in the Unired States. Superior courss in
California in 1971-72, for example, disposed of 964
cases per judge. In 1574, United Stares Distmicr
Courts had a caseload of only 325 cases per judge.
These caseloads are considered to be excessively high.
Yec Diserice Courts in Tokpe and Osaka disposed of
1,525 cases per judge in 1969 and the toral Japanese
caseload in 1974 was 1,708 cases per judge. This re-
sults from a lack of judges. . . . [T]he number of
judges in Japan has grown bu lirdle for che entirz pe-
tiod from 1899 to the present. Thus as the populacion

has grown the ratio of judges to the populadon has
declined from one judge to 21,626 petsons in 1800 to
one judge to 52,800 persons in 1926 and one judge to
56,398 persons in 1969,

As a result of overcrowded courts, aggravated by
the form of rrials in Japan that (as in other civil Jaw
jurisdicdions) invelve recurring hearings rypically
spaced at one month intervals, delay is acuce. The
simplese twial can take over a year ar the distict conre
level, and rhe average is two years. . .. If there are ap-
peals, the case will take about five years, bur proceed-
ings that continue for eight to ten years are not un-
COMMOn. .+ ..

The limited range of remedies available to Japa-
nese courts and the lack of contempt power to enforce
their decisions are equally serious. Japanese courts in
the postwar period have continued ro rely on cond-
nencal notions of judicial power that restrice available
remedies to chose provided by seatute. In the ares of
civil law this has meane thar the courts can order spe-
cific performance, award damages, or encer declara-
tary judgments afficming the legal relations of partes
in the suit. In most insmances, these remedies are ef-
fective beeause of voluntary compliance. Bue lacking
the power of contempr, 2 court has no way 1o enforce
its decrees on its own modon. Instead, it muse rely on
procurators to initiate eriminal proceedings.

The problem of adequate relief is even mare crirical
in the area of actions by privare citizens against the
government. The options open o a court in these cases
are very limited. They include, for example, declara-
tory relief of affirming the legaliey or invalidiry of ad-
ministrative acdons or decisions of the failure of offi-
cials to act and revocation of administrative acts, and
decisions, The law provides the power to suspend ad-
ministrarive acrions bat includes 2 provision permiz-
ting the Prime Minister to object, thereby requiring
the courr to retract its order, There is no clear provi-
sion empowering the courts to order an adminisrrative
ageacy to take affirmarive action, although there is
considerable argument on this issu¢ among scholars,

there is as yer no autharitative eourt decision.
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420 Employment Law: Diserimination

artment managers (bucho). When quetied on
theiryure hiring plans, most firms did not expsct
their use of female managers. In addi-
d abour what steps they had wken
ing environment in order to be:-
ter promore womenigto the managerial staff levels,
only 21.9 percent repo

pone or even refuse moves, before many women will
be willing and able to fAlourish in the sogoshoke man-
agement track.

Overall, then, :]rhuugh there are some signs that
firms are moving to improve opportunities for uni-
versitp-cducaced women, the fact that the most evi-
dene change is the spread of the two- or multi-track
system suggests that up to now, this commirment
has been at best half-hearted. A 1991 MITI report
on women affirms che fact that progress has been
slow, saying “the pap berween men and women re-
mains wide in the conten: of work and promoation”
w (Japan Labor Bafletin, Aungust, 1991, p. 5), Furcher-
more, in the current recession, there is some evi-
dence that women will have an even harder time
than will men in obtaining career-track employ-

ne {Japar: Labor Bulletin, Ocrober 1993},
indictment of the effectiveness in the
in aleering firm hebavior comes from
Hanami (19 x)\,‘whu reviews the law's primary en-
forcement mechanism—administradve  guidance.
Hanami reports an ls‘szhe findings of the Administra-
tion Inspection Buread\of the Management and
Coordination Agency of\aig apanese government
in jrs review of the :ﬁ':ctivengq administracive
guidance regarding the EEO Law. \l{s‘:.gfncy eon-
cludes in jts report that administrarive activity con-
cerning female labor was “insufficient” and,peeded
“mauch improvement” and thar only in one pérgene
of the firms covered by the EEO Law had in-ho
“promoters” been appointed to facilicate imple-
mentadon of the law, despite encouragement by the
Women's Bureau (Ministry of Labor) o do so.
This finding, in Hanami’s words, indicares "a fail-
ure of administrative gu.idance" (p. 12.), and he con-
cindes, "l is quite obvious that the law has not been
effective in abolishing the discriminatory hicing
practices of Japanese companies since 2 subscantal
number of thern sdll discriminate against women in
hiring and promoten” (p. 10).

talents and skills of universicy-edu women,
these firms are in the decided minority.

Orther emgloyer responses to the EEO
nated by Sugenc (1987) were a change in job adve
tisements {fewer sex-based classifications of job of-
fers in classified sectdons of the nzwspap:rs), some
reduction in overt sex diseiminaton in employee
education programs, improved elipibilicy for com-
pany perks like company housing and loan pro- BEO
grams, and the abolition in many companies of sex
differences in the age of mandarory retirement.

One zspect of manzgement employmenc that
has not yer undergone any change, the job rotation
systemn, remaing an important barder to the ad-
vancement of women university graduares. In 198g,
40 percent of companies used job rotacon systems,
and of these, 14.6 percenr mandated ansfers that
required the hovsehold to move (ie., in these cases
the new job assignment was not within commuting
distance from the employec’s home). Such a re-
quirement is quite onerous to married women. In
fact, it is by emphasizing this requirement thar
firms have sceered women into the less challenging,
ippanshoks management track (Sugeno, 1987). Even
for men, the requirement to move ont’s family can
be burdensome; about one-third of men with fami-
lies elect to leave cheir families behind when faced
with a job roration that requires 2 household move
(Minami, 1992). Fiems will have o take family con-
sideradons into account in an unprecedenced way,

by allowing family members to coordinate, post-
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C. Sexual Harassment

Kéno v. Company X ez al*
(Fukuoka Sexual Harassment Case)
607 Réds banrei 6

(Fukuoka D.

C,, April 16, 1992)

Transtated by William Hornung and Curris J. Milhaupt

judgmmt
1. Defendants, Kazuo Heikawa and Company X,
are held jointly and severally lizble to the Peritioner
for the amount of ¥1,650,000 in damages and inter-
est thereon at an annual rate of five percent. ...

2. The Plainciff's other elaims are dismissed. ...

Reasons ...
B. Factual Background

1. Defendznt Meikawa joined the Company en June
an, 1985 and became Chief Editor on August 23 of
the same year. . . . [Plaintiff, a female, was hired first
on a part-time, trial basis and chen beczme a full-
time employee in January 1956.) '

Az the time Plaindff entered the company, the
company’s primary business consisted of publishing
Campus Fukuoka, 2 magazine thac provided infor-
mation to students. The business was carried out
By thres full-Gme employses [including] Defendanc
Heikawa . . . and approximately thircy parr-cme
student workers, referred to as “orrespondents,”
who wert responsible for writing articles concern-
ing events ac their universities. Campus Fukuoka was
sold for ¥100, but most of the firm’s revenues came
from advertising fees. Company X was not profit-
able,

2. Because cthe Plaintff had majored in English
ar college, Defendant Heikawa decided to put ber
in charge of writing an article refaring o English
language study For publication in she January edi-
tion of Campus Fukuoka. .. .

Thereafer, ic became clear that the Plaindff
could pur her prior magazine edidng experience te

good use both with writing and editing assign-
ments. Gradually, she was puc in charge of gather-
ing stories, writing and editing, Because business
improved, in addition to working on special-edirion
arcicles for Campus Fuhuoka, beginning in April she
was often put in charge of wridng artickes for AN, 2
magazine about parr-time jobs that the company
praduced under contract from Company Y.

[One of the full dme employees] left the com-
pany in Seprember 1986, so it becarne necessary for
the Defendant to put considerable energy into
business management. As a result, the Plaintiff a5
sumed 2 greater role in editing the magazines chat
the company produced.

At the same dme, the Plaintff also had mare
oppartunity to go into the Beld to collect seories
and to arrend funcdons hosted by clients. Some
time around May, she became invelved with che
manager of a travel agency. This individual was a
friend of the Defendanc’s. The rravel agency was
one of the company’s advertising accounts.

3. Defendans Heikawa is 2 rather introverred
family man, He leads 2 quier privace life and holds
ideas about the place of women in socieey and the
way they should scr that were once “common”
[among people].

4. On more than 2 few occasions, the Phindff
had to take care of clienss whe complained chat
Defendant Heikawa would arrive late 0 appoint-
mencs. He would also leave the office ., . while the
Plaintiff and others worked overdme. . ..

5.... [The Defendant was hospicalized for over
2 month at the end of 1986} During the Defen-
dant’s hospitalization, Mr. Ishimary, a Secdion

*Reprinted by permission of the All rames 4pp

of the lisganes

ing in the opinion are psendanyms nsed by the cours w proteet the privacy
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Chief ac Company ¥, was sent to the company to
cover for him. Nominally, Mr. Ishimaru was placed
in charge of accounting; in fact, he had responsibil-
ity for all of the company’s operations. . .. Biesiness
policies including management decisions were fre-
quently decided by Mr. Ishimaru and che Plaindff.
Also, around May 1987, the Plaincf received a raise
of more than ¥20,000, to ¥114,000 per month.

Under the circumstances described above, the
Defendant inereasingly felc like he was being ex-
cluded from imporrant decisions, in spits of the fact
that he was Chief Editor. Subsequendly, after re-
viewing the corpany’s financial condition for the
peciod ending in May, mansgement blamed the
Defendane for the company's lackluscer pecform-
ance, and rejected his proposal for lifting the com-
pany out of trouble, which was ro discribure Campus
Fukuoka for free. As a result, the Defendant became
so warried that be contemplated resigning.

&, Around January 1987, the Plaineiff cencatively
broke up with the manager of the esavel ageney, and
around May of the same year, she terminated the
relationship. The travel agency's advertisements
contnued o appear in Campus Fukuoka through
April 1987, but they ended with the July 1987 issue.

7. In 1987, 2 Mr. Shima, who had significant
work experience ar a major adverdsing firm, was
asked to turn around the management of the com-
pany. . . . He ook the job ander the title of Man-
aging Director, However, Shima was in face che
highest decision maker in the firm, with auchority
to malee all ordinary business decisions tha did net
require representatve auchotity.* Soon after Shima
joined the company, Mr. Ishimam returned to
Company Y.

8. In order to turn around the company, Shima
established a system of management in which his
decisions would be conveyed chrough the Chief
Editor, Defendanc Heikaws, Before then, there had
not been a clear chain of command to implement
business decisions, Shima also adopted the Defen-
dant’s proposal to make Campus Fuloks 2 free

newsp:.p:r.

*Eds.—Under the Commercial Code, formal autharity to bind
the corporarion lies with the “representative direcror,” 3 mem-
ber of the board of dirertors publidy registered as such with
¢he Minisoy of Justice,

The Defendant, who once considered leaving
che company because he felt alienaced from the de-
cision-making process, now had his confidence re-
stored. Moreover, he assurmed responsibiliry aver
the company’s primary business (editing Campus
Fukuoka) and delegared work relared to the produe-
tion of AN, which it subconrracted from Company
Y, to the Plainriff,

From then on, major decisions were made by
Shima and Defendant Hetkawa.

The company, however, was suill experiencing
financial difficulties in December of 1987, and it was
unceraain whether it would be able pay bonuses to
employees. When the Defendant mer with the
Plaindiff to discuss the company’s financial condi-
tion, the Plaingff informed him thar another mags-
zine . .. wis trying t hire her away from the com-
pany. Heikawa . . . srongly encouraged the Phaineiff
to quit.. ..

After the meeting, the Plaindff becarme aware
thar the Defendant wanted to force her to resign
from the company, and she became sensirive to eve-
rything thar he did and said.

g From then on, the Plaintiff avoided ralking ro
the Defendant, excepr abour business.

As a result, the Defendant felz that the work en-
vironment gradually deseriorared and chat it was in-
creasingly difficulc to ger work done. Defendant
worried thar the problem would pet in the way of
business, and he hoped thar she should quit.

10. Since February 1988, the Defendant had been
reporting to Shima abour the dezerioration in the
working environment. On March 9® Defendant
told Shima thar he believed that the Plainsiff
should quit. Shima responded by pointing out thar
the Defendant had no anthoricy te make decisions
abour pecsonnel, Shima instead suggested that he
discuss the issue thoroughly wich the Plaintiffl and
try to work things out. . ..

The Defendant called the Phingff on March
10, and demanded that ehe gnit. Me told her that
he knew she had had a relationship with the branch
manager of the travel agency, and thar dhe ravel
agency decided to discontinue irs advertisements
becanse she had ended the reladonship. He men-
tioned several specific names such as Mr. Sekido, a
reporter far 2 sports newspaper, 2nd Mr. Higakd, 2
free-lance writer, and told the Plaindff that he knew
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that she had had relationships with them as well
Heikawa also alleged char prank phone calls chat
the company had been receiving since Seprember
1987 were relared to the Plaintiffs relacionships
with men. He claimed that she was disrupting the
company's business and demanded that she quir.

The Plaintiff rebuked him and argued that these
were just rumors spread by the Defendant himself,
and thae ir did not make any sense for her to quir
because of the rumors, Moreover, the Plaindff de-
manded that he apalogize to the affecred individu-
als.

On March 1™, che Plaintiff even appealed wo
Shima, asking him to order the Defendanc to
apologize. Shima replied thar he could not farce the
Defendant to apologize unless ic was certain that he
was the source of the rumoes. Shima suggested that
the only way o clear up the misunderswanding
would be for the cwo of them to disenss the issue
thoroughly zmeng themselves. . ...

“The Plaintiff also asked Mr. Otsuyama, the rep-
resentative ditector of the company, ro help her.
Howeves, he simply rold her not ro mke what had
happened too serously.

Around the same time, the Plaintff consulred
with several of the company’s employees and & Mr.
Nakagawz, an emplopee ar 2 record company.
Through her convetsstions, the Plaintiff discovered
that the Defendant had tald Nakagawa ar a party
held somedme around the end of 1987 that the
Plaintff had an affair with a sports reporres, She
also discovered that the Defendant had described
the Plaintiff's privace life in very negative terms to [a
fernale employee] who joined the company in Janu-
ary 1988....

[Ar ancther point in the opinion, the court
found thar the Defendant had told the new em-
plages thar the Plaindff was sexually active, led a
wild privace life, and was better suited o work as a
bar hoscess/prostiruce [mizu shebai] than ar the
firm. The court also found thar the Defendant
continually eriticized the Plaindffs iife stple, and
told Shima and athers that 2 novel she had written
must be a pornographic novel based on her own ex-
perisnces.

(The siruation deterioraced further over the next
few months, and other employees complained that
the hostiliry was incerfering with their ability to

work. Shima's effores to assuage Plaintiffs andety
failed.)

13. Shima reported the above-described events o
the represencacive director and company manage-
ment during the morning of May 24, 1988, After
much discussion, they concluded that Shima
should meer with the Plaindff and the Defendant
and discuss the marcer with each separately; if they
could not woek ent some mutual understanding
there wouid be ro recourse but to ask one of them
1o resign.

That afrernoon, Shima me fiest with the Plain-
tiff and asked her whether there was any room for
compromise. The Plaintiff condnued ro demand
tha the Defendant apologize to all those affeered
by the rmors. The Phindft alse demanded that
Shima confirm her side of the story by contacdng
people outside of the company.

In reply, Shima rold her that she would be asked
to leave the firm if the talks did not progress. The
Plaintiff then expressed her intent 1o resign, where-
upon Shima ended the meeting. Nexr, Shima rold
the Defendant, who had been waiting to meet with
him, ehat the Plaineiff had offered to resign. Shima
suspended the Defendant from work for three days
on the assumption that both parties were to blame.
Upon later consultarions with the respondens di-
rector, Shima decided te punish the Defendant
further by reducing his bonus,

14. Thereafier, the company paid the Plaindff a
severance fee of ¥a12,190, which amounted te abouc
one-month's salary, and a ¥50,000 bonus. . ..

[The Plaindff brough this suic.]

D, Defendant Heikawa's Liabilicy

.. Defendant Heikawa made statements both
within the office and in other places connected to
work char pried into Plaintiffs privare life and af-
faits. As a result, he ereated 2 simuztion in which it
was uncomfortable for the Pedtioner ro work
Moreover, if the Defendant intended o crease such
an armosphere, or at least could have foreseen that
such an atmosphere would resulr, because such ae-
tions degraded the Plaineiff's characrer and hurz her
feclings, they infringed her right o work in an envi-
ronment conducive to work. Thus, we must con-

¢inde that Defendant bears tort habilicy under Ars-
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cle 709 of the Civil Code for his actions roward the
Plainciff.

2... . Viewing the series of actions of che Defen-
dant described above, fiest, there are remarks made
to pcop]: within the company that make Plaintiffs
private life, especially her relationships with men,
seem disorderly and that are evitical of her characrer
2s 2 working woman, Second, idencifying the names
of specific men wish whom che Plaintiff has had
relationships (especially, if such men have 2 con-
nection with the company) and spreading rumors
aboue the Plaintff to people with whom the com-
pany does business, are acts that degrade the repu-
tation of the Phinriff. Some actions made fun of
the Plainaff directly abour the way she chosses to
live, others relate o the Plainciffs private life, in-
eluding her relationships with men. All, however,
are acts shat degraded che repuration of the Plaintff
as a working woman. In addition, repordng chese
things ro Shima, a superior, a5 if they were true, ul-
titately resudred in her quitdng. It must be said
that these acts were against the wishes of the Plain-
aff and infringed upon her dignity and other per-
sonality rights. Moreover, relations between the
Defendant and the Plaindff became severely
strained after he ordered her to quit in March ig8s.
The work snvironment became so uncomforzable
as to cause part-time workers to complain to
Shima. These faces make it clear thar the series of
acs described above cansed the dererioradon in the
work envirenment for the Phinciff. We conclude
that the Defendant easily could have foreseen thar
his actions were likely to cause this resulr.

Of course, the words 2nd acrions of the Defen-
dant are not solely responsible for the deteriorazion
in the work environment. Conscious of her own
abiliies and the Iack of responsibilicy thar the De-
fendant fele toward his job, the Plaindff choughe of
Defendant Heikaws as a rival. The facr thar she
hoped to be ar the center of the business and in-
served herself in 2 posifon where she wonld be able
to culrivate relarionships with people with whom
the company did business, as well as her own atd-
tude, behavior and remperament . . . contributed
greatly to the conflict beeween them. In deciding
the marter before chis Court, we must fully consider
these addirional circumstances. It is possible thar

damaging remarks were exchanged berween the

Plaingff and Defendant Heikawa. Nevertheless,
considering the position of working women in
modetn sociery, and the prevailing amimades toward
women held by men who occupy mosr manage-
ment-leve] positions, we must conclude in this case
that ic was wrongful to criticize the Plainffs pri-
vate life, including her relationships with men, as 2
means to resolve their conflict and to fores her out
Of th: cnmpa.ny.

3. Considering the series of acrs described above,
Defendant Heikawa cannat escape tort liability for
his actions againsr the Plaintiff.

E. Defendant Corporation’s Liability

t. Employer liability [respondeat superiar] for the acts of
defendant Heikawa, As set forth above in Section D,
the series of acts directed against the Plaindiff were
made by a person who stoed in the position of a su-
pervisor at work, and such aers were related, in
whaole or in part, to the job, The series of acts in-
volved che Plaineiff, Defendant Heikawa's supervi-
sors, employees and part-time workers who worked
under Heikawa, and employees of the company's
clienrs. We find thar the series of acrs were carried
out “in conncction with the execution of business.”
As Heikawa's employert, the Company is liable in
tore under the theory of respondear superior [shiyisha
sckinin).

2. Employer liability [respondear superior] for the acts
of Managing Director Shima and others. We consider
below the Plaindffs assertion thar the company is
liable under the theory of respordeat superior because
the actions of Shima and others, combined with the
acts of Heikawa, give rise ro joine tort liabilicy.

(1) Employers have duties thar arise our of the
common social understanding of the relarionship
becween employer and employze. An employer
owes a duty of care with respect to the work envi-
ronment so that the life and health of its employees
are not damaged in the process of providing labor.,
In addition, it it also understaod thar there is 2 ducy
o maintzin an environment conducive te work for
the employees, by preventing occurrences thar in-
fringe on employees’ dignity or pose 1 serious obsta-
cle ro the provision of labor, and by responding ap-
proprizeely to such occurrences. Where a person in
2 supervisory position over employees neglecrs this
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dury of care, that person commits a tort against the
employees, and the employer also bears vort liabilicy
under Article 715 of the Civil Code.

(2) As we derermined above, Managing Direcror
Shitna was in fact the person wich alrimate respon-
sibility wirhin the company even thongh he did not
have representative authoriy; the Defendant Rep-
resencative Director is, as the name implies, a repre-
sentative dircctor. Both were in supervisory positions
with respect 1o the Plaingff, so it ean chis be said
that both have 2 duty to fevorably regulare che work
environment. . . -

{4) The facts indicate thar Shima and the Rep-
resentative Director neglected eheir dury to regulace
the work environment. Moreoves, despiee that fact
that the Constitution and relared sratures and ordi-
nances require men and women fo be rreared
equally in employment relarions, [Shima's and che
Represeneative Director's] areempts o adjusc em-
ployment relatons consisted principally of requir-
ing the Plainriff, who is femzle, to make concessions
and saceifices. We find this to be tortious conduet,
and aceordingly also find the company lisble for
these rordous acts,

F. Peddoner's Damages

1. The Plainciff came into conflict with Defendanc
Heikawa in the office because he was judgmental
sbout her prvare life, including her relationships
with men, and spread rumors about her relarion-
ships wich men. She was asked to quit, and uld-
mately things reached the point where she did guic.
Spreading rumors and criticism regarding 2 work-
ing woman's private life, including her relationships
with members of the opposite sex or privare sexual
matzers, and making somecne feel like an ourcast in
the office, causes emotional suffering, creares anxi-
ety and reduces a person’s desire o work. In the

end, it invites the consequence that the person will
lose cheir job. This case followed a similar pastern.
The Plaintiff lost 2 job roward which she was de-
voted and enthusiasric, In light of che fact char this
case involves personalicy righes such as respect for
women and sexual equalicy, we cannor view lighdy
the degree of illegalicy [of Defendants’ conduct).
We can imagine that the Plaindff suffered consid-
erable mental anguish as a resule of the Defendants’
actions,

On the other hand, after Defendant Helkawa
ordered her to quit, the Plaintiff became zngry and
demanded that Heikawa and ochers apelogize both
t0 her and to those with whom they alleged she had
had reladonships, In addition, she maintained a de-
fant atritude and failed to show any willingness to
discuss marrers with Respondent Heikawa calemly.
Moreover, she condnually guesdoned Respondent
Heikawa's ability relative to her own over cach and
every thing that she did. She also foughe hard to be
put in charge of editing work at the Company and
thought of Respondent Heikawa as a rival. She her-
self decided vo nerwark with parr-rime warkers, cli-
ents and ather people associated with the Company
and creared facdons within the company [for stra-
tegic reasons). On occasion, she would attack Re-
spondent Heikawa As such, we find that the Pexi-
toner played a part in escalating che conflicr
berween hersell and Heikawa. Finally, the Ped-
tioner herself disclosed some of the information re-
garding her relationships with members of the ap-
posite sex.

2. Considering these circumstances, as well as
the various facts recognized above, we find char
¥1,500,000 is an appropriate amount of damages to
compensate the Petitioner for her emotional suf-
fering. [The court also included ¥150,000 for attor-
neyy' fees.]
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affirmative.defense, countries wary of such antibribery legistation could be
more easily perguaded.'”’ Moreover, if an international consensus included
a “nominal payme l}afﬁrmatlve defense, as was proposed but abandoned
in the 1988 amend &;o the FCPA, countries concerned that cultural
traditions might be ignofed could be offered even greater comfort and
would be far more receptive to'the growing international efforts.

The inclusion of these typés.of affirmative defenses would attract
more countries to an international consensus against overseas bribery. Such
a consensus with these types of defenses that\s joined by as many countries
as possible might be viewed as an intermediary.golution. Some may even
view the inclusion of such affirmative defenses or éxceptions as too great a
loophole, but reaching a forceful, binding intemationalxbopsensus alone is a
monumental step worth achieving in the uliimate goal“%o\ eradicating
corruption in international business. "

"' From a different perspective, foreign companies operating in Korea would be more receptive to

the enactment of FCPA-type laws in their home country because they would also be on the same
competitive playing field with local Korean companies which may pay ttokkap.

Copyright © 1997 Pacific Rim Law & Policy Associatien

THE HIV LITIGATION AND ITS SETTLEMENT
[IN JAPAN]'

Awaji Takehisa

Translation by Keisuke Mark Abe’

Abstract:  As early as 1983, Japan’s Health and Welfare Ministry had reason to
know that the use of unheated blood products by hemophiliacs was infecting them with
HIV, the AIDS virus, Although heated—and safe—blood products were already
available from the United States, government approval in Japan was deliberately deiayed
for almost three years while local pharmaceutical companies developed the produets. By
the time the unheated biood products were all withdrawn from the market, many of
"Japan’s hemophiliacs had contracted HIV. A number of them, or their survivors, sued
the government and the pharmaceutical companies. At the end of the consolidated trials,
but before handing down their opinions, the two District Courts handling the cases made
proposals for settlement that were accepted by the parties. The courts’ reasons for
recommending settlement were that time was of the essence in order to get relief to those
still suffering and that remedies unavailable via the courts were possible through

~ settlement.

L INTRODUCTION

(1) As is widely known, a truly tragic incident occurred in Japan
when unheated concentrated blood products containing the human
immunodeficiency virus (HIV)* were imported from the United States and
administered by transfusion to hemophiliacs.® This was termed the HIV-, or

! Translated from Awajl Takehisa, HIV soshd to wakai, 1093 TURISUTO 52 (1996). Notes, nnless
otherwise indicated, are parenthetical or other information contained in the original text. Cites in the
original converted to Pacific Rim Law & Policy Journal style where possible.

*  Professor of Law, St. Paul's University. The author wishes to thank Suzuki Toshihiro and other
members of counsel for the plaintiffs in the Tokyo IHV litigation for providing him with the materials
including their trial briefs, [Postscript in the original article.]

*  Ph.D. Candidate, Graduate School of Law and Politics, LL.B., LLM. (University of Tokyo);
LL.M. (Harvard), The translator is not related in any way to Abe Takeshi, former head of the Health and
Welfare Ministry's AIDS research team. See infra note 25 and accompanying text.

4 Itis also known as the AIDS virus.

5 This is the so-called third route of HIV transmission. In addition, it has turned out that there is a
fourth route, that is, where contaminated blood products are adininistered to patients other than
hemaophiliacs, such as those with liver disease. [Translator's note: According to the Japanese media's
terminology, the first two routes of HIV transmission are through sexual contact and prenatal infection.
See, e.g., Yamamuro Hiroyuki, Officials Must Account for Their Actions, DAILY YOMIURL, Oct. 30, 1996,
até.]
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AIDS-contaminated blood products incident. Of Japan’s approximately
5,000 hemophiliacs, about forty percent or between 1,800 and 2,000 people
are said to be infected with HIV. One-third of them have already
experienced AIDS symptoms. Of these, two-thirds are already dead. The
HIV-, or AIDS-contaminated blood products litigation, began when some of
these victims filed suit against the five pharmaceutical firms that had
produced and sold the [contaminated] blood products,® and against the
Japanese government, which is responsible for regulating pharmaceuticals.”
From the companies, the plaintiffs sought compensation in contract for
breach of the duty to give careful consideration to the safety of their
products, and in tort under the Civil Code.® From the government, the
plaintiffs sought to recover damages on the basis of negligence.’ '
The HIV litigation started in 1989. The first lawsuit was filed in May
of that year, at Civil Section No. 18, Osaka District Court. The first lawsuit
in Tokyo was filed in October at Civil Section No. 15, Tokyo District Court.
This came about through the devoted efforts of attorneys and supporters
who helped the hemophiliacs with HIV at a time when it was extremely
difficult to do so because of prejudice and discrimination against people
with AIDS. Subsequently, as the facts were brought to light in court and the
legal issues were clarified, the plaintiffs gradually gained the support of
public opinion, partly due to reports in the news media.’® Under these
circumstances, the consolidated trial in Tokyo" ended in March 1995, and
the consolidated trial in Osaka,' in July. On QOctober 6, 1995, while the

¢ They are Green Cross Cotp., Baxter International Inc., Nippon Zoki Pharmaceutical Co., Bayer

Pharmaceutical Ltd., and Chemo-Serc-Therapeurtic Research Institute.

7 The ministry in charge of this matter is the Health and Welfare Ministry.

' MINPO § 709,

? Kokka baishohd [National Compensation Act], Law No. 125 of 1947, § 1(1). In addition to this
civil litigation, criminal complaints have been filed with prosecutors against the medical personnel,
executives of pharmaceutical firms, and bureaucrats who were involved in this matter. It is possible that
the HIV criminal litigation will soon start. [Translator’s note: Between September and October 1996,
prosecutors indicted Abe Takeshi, infra note 25, three former presidents of Green Cross Corp., and
Matsumura Akihito, former director of the Biologics and Antibiotics Division (seibutsu seizal kachd) of the
Health and Welfare Ministry, for professional negligence resulting in death, a criminal offense punishable
by up to five years in jail. See 3 Former Presidents of Green Cross Indicted, DAILY YOMIURL, Oct. 10,
1994, at 2; DAILY YOMIURI, supra note 5, at 6. Prosecutors claim that Matsumura failed to instruct doctors
to stop using unheated blood products while he was director from July 1984 to Jane 1986, although he was
aware of their potential to transmit HIV. See Matsumura indictment Expected in Unheated Blood Praduct
Scandal, DAILY YOMIURL, Oct, 24, 1996, at 2. Prosecutors decided not to seek criminal charges against
Gunji Atsuaki, infFa note 24, Matsumura’s predecessor at the Division. 7d]

¥ The NHK [national public television] report was particularly outstanding.

U Four suits had been filed at the Tokyo District Court.

2 Ten suits had been filed at the Osaka District Court.
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parties were awaitirig decision, each court made an initial proposal for out-
of-court settlement and issued 'a “Statement of Opinion on the
Recommended Settlement.” On March 7, 1996, the courts presented their
second proposals, suggesting ways to resolve matters not mentioned in the
first proposals. On March 29, 1996, the parties accepted the courts’
proposals. ‘

(2) Part 11 of this article outlines the development of the HIV
litigation in Japan. Part Il introduces the contents of the court proposals
and Statements of Opinion and analyzes their legal significance. Part IV
concludes the article with an examination of the contents of the final
settlement and an assessment of this settlement as a whole.

There have been several valuable documents writien by journalists
regarding the course of the HIV litigation.”® At the present stage, however,
since the facts (“the truth”™) are still under investigation, led by the Diet and
by the media, and since the courts did not make the findings of fact that
would accompany a court opinion,'* there are a number of points that it is
difficult to describe clearty. I hope that the determination of the facts will
be advanced hereafier by the efforts of the persons concerned. In this
article, 1 will state the facts only to the extent necessary to legal
evaluation.”

II.  THE DEVELOPMENT OF THE [HIV] INCIDENT

(1) I will begin by reviewing how this all happened. Then, I will
describe how the danger from thé unheated blood products was discovered,
with special emphasis on the situation in the United States at that time, and
give a sketch of the measures taken—and not taken—in Japan under the

13 See YOMIURI SHIMBUN, May 19, 1994, at 12 (containing a bibliography on these AIDS cases). See
alse SAKURAI YOSHIKO, AIDS HANZAL KETSUYOBYO KANIA No HIGEKI [THE AIDS CRIME: THE
TRAGEDY OF HEMOPHILIACS] (1994) and HIROKAWA RYUICH!, YAKUGAL AIDS No SHINSOG [THE TRUTH
OF THE AIDS-CONTAMINATED BLOOD PRODUCTS INCIDENT] (1996) (both books particularly important for
learning the facts of the AIDS-contaminated blood products incident). [Note 1 in the original article.]

" This was because the lawsuits ended in seftlement.

¥ In addition to SAKURAL, supra note [13)], and HIROKAWA, supra note [13}, T also rely on Sugiyama
Shinichi, HIV soshé: wakai to sono go no tenbs, 498 HOGAKU SEMINAR 4 (1996), the plaintiffs' trial briefs,
the defendant government's trial briefs, the defendant pharmaceutical firms” trial briefs, and articles that
appeared in ASAHI SHIMBUN, YOMIURI SHRVBUN, and MAINICHI SHIMBUN. For the sake of simplicity, 1
will generally not cite statements concerning facts generally accepted in light of several written materials
and press reports. I will, however, quote parts that I think particularly essential to the discussion. [Note 2
in the original article.]
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circumstances. This should furnish the factual basis for making a judgment
concerning whether the defendant pharmaceutical firms and the government
were negligent or not.

(2) Hemophilia is a disease characterized by a congenital lack of a
coagulation factor'® in blood plasma and a consequent difficulty in stopping
bleeding. The disease is carried by sex-linked inheritance, and its
symptoms appear in males. In the past, the only treatment'’ for hemophilia
was to transfuse whole blood, just as it was taken from donors, or to
transfuse blood plasma. But following the authorization in 1967 of Blood
Product 1, created by the Cohn [ethanol] fractionation technique,
cryoprecipitate (“cryo”), which is made by extracting Factor VIII from
plasma in fresh blood,'"* was approved in 1970 under the Pharmaceutical
Affairs Act'" for purposes of treating type A hemophiliacs, and was put in
use.?® Ordinarily, eryo is made from one or two donors’ blood.

Subsequently, pharmaceutical firms started producing blood products
that densely concentrated. these blood-clotting factors.®  They were
approved by the Japanese government in 1972 as to Factor IX and in 1978
as to Factor VIII. Because concentrated blood products were relatively easy
to use, and because the pharmaceutical companies actively promoted their
sale, it became common for hemophiliacs to self-inject them at home.
Further, it February 1983, the government allowed coverage under the
national health insurance of such home treatment. As a result, concentrated
blood products came to be used in large quantities.

However, these blood products were made from blood collecied from
paid [doncrs] in the United States. In the manufacturing process, an
immense quantity of blood plasma, from as many as 2,000 to 25,000
donors,” was pooled.in one container. Because there were individuals
infected with HIV among these numerous donors, the entire pool of plasma
would become contaminated with HIV. And because these contaminated
blood products ‘were imported from the United States and used by many

¥ Type A hemophiliacs lack a substance known as Factor VI, whereas type B hemophiliacs leck
Factor IX.

7 At present, it is impossible to cure hemophilia,

*  Cryo is made by freezing or freeze-drying the precipitate produced when blood plasma is frozen,
then slowly melted down.

¥ Yakyjihd [Pharmaceutical Affairs Act], Law No. 145 of 1960.

* Cryo does not contain Factor IX.

1 These preducts were not heat treated,

2 Among them were a number of drug addicts and homasexual men.
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hemophiliacs, it led to the disaster of as many as forty percent of Japanese
hemophiliacs’ contracting HIV.

(3) Between June and August of 1981, the American Centers for
Disease Control (CDC) reported that Prneumocystis carinii pneumonia and
Kaposi’s sarcoma, bath of which had been extremely rare in the United
States, were prevalent among homosexual men, and issued an
epidemiological opinion suggesting that immune deficiency related to some
unknown factor common to these patients might be the common underlying
medical condition for these diseases. In July 1982, the CDC reported in the
Morbidity and Mortality Weekly Report (MMWR) that three hemophiliacs,
who had been using unheated concentrated blood products, developed
Pneumocystis carinii pneumonia, and that two of them suffered from
cellular immune deficiency. The report explained that, although the cause
of this immune deficiency was not clear, the circumstances suggested that
they had become infected through the use of biood products. This was the
first time that ATDS cases were reported. In December of that year, the
MMWR reported four more cases and one suspected case of AIDS in
hemophiliacs, with the comment that the number of such cases was
increasing and that ATDS might put hemophiliacs in serious peril.

In March 1983, the CDC warned in the MMWR that it appeared that
hemophiliacs were contracting AIDS from blood or blood products, and

. made several recommendations along with other agencies. Among them

were recommendations to avoid blood donations from members of high-risk
groups, and fo conduct research to develop safer products for hemophiliacs.
In the same month, Travenol Ltd., which had developed a heat treatment
method to cope with the threat of hepatitis transmission, was licensed to
start manufacturing heated blood products. In May of that year, the Food
and Drug Administration (FDA) recommended this to other pharmaceutical
firms, based on the determination that it would similarly prevent HIV
transmission. In June [1983], Travenol informed the director of the
Biologics and Antibiotics Division [“B.A.D.”] of Japan’s Health and
Welfare Ministry™ that it had voluntarily recalled certain of its products
from the American market, because one of its donors had shown symptoms
indicating AIDS shortly after donating blood used for plasma. At that time,

B Now Baxter International Inc.
M The report from Travenol went to Gunji Atsuaki, then director of the Biologics and Antibiotics
Division. The Division was in charge of matters related to blood and blood products at that time,
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other products made from this same blood plasma {pooi] had already been
imported into Japan. Because they had not yet been supplied to the market,
steps were taken to ban shipment.

(4) In Japan, immediately after the director of B.A.D. received the
Travenol report that it had recalled.blood products, an AIDS research team
was organized within the Health and Welfare Ministry.”® It is said that the
B.A.D. director did not inform the research team that Travenol had pulled
[certain of] its blood products off the market.

In July 1983, after a hemophiliac developed AIDS symptoms and
died at the Teikyd University Hospital,” there was a discussion at the
research team’s second meeting on whether they should recognize this as a
case of AIDS, but they decided not to do so after all.”’ Subsequently, in-
May 1985, two months after the first Japanese case of AIDS was officially
announced,”® the research team officially recognized that the hemophiliac
[in the 1983 case] had died of AIDS. While the circumstances surrounding
the diagnosis of the first officially-recognized AIDS patient are currently in
controversy,” people wonder why the research team only belatedly
acknowledged the hemophiliac at the Teikyd University Hospital as an
AIDS patient, and suspect that they tried to conceal the existence of AIDS.
Criticism behind this suspicion is that, if they had recognized the
hemophiliac as the first AIDS patient in July 1983, Japan would have
started taking countermeasures to cope with AIDS from that point, and
heated blood products for hemophiliacs would have been considered in a
totally different light.?

Is it not true that the B.A.D. director proposed at the AIDS research
team’s meeting in July 1983 that heated blood products be imported on an
emergency basis from the United States? Why did he suddenly change his
position in a week? As to these points, huge doubts remain. In an internal
document which was “discovered” at the Health and Welfare Ministry in
January 1996, there are written descriptions of the B.A.D. director’s
perception of the danger of, and his ideas of how to cope with, HIV

®  The head of this research team was Abe Takeshi, former vice president of Teikyd University.
% [Team leader] Abe was the doctor in charge.
¥ Shortly thereafier, an American AIDS specialist came to Japan and determined that this patient
had died of AIDS. Nevertheless, the research team did not rectify its conclusion at that time.
) % The patient was a homosexual man living in the United States who had returned to Japan for a
short visit.
# It is doubted that he had yet deveioped AIDS symptoms. YOMIURI SHIMBUN, May 26, 1996,
™ As a consequence, HIV transmission to hemophiliacs could likely have been minimized.
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transmission through unheated blood products as of July 1983. According
to a document dated July 4, 1983, measures to be taken were as follows:

(i) The ministry will order the AIDS research team to recommend the
use of heated blood products.

(ii) The ministry will direct Travenol Ltd., an American corporation,
to file an application at once for urgent approval of its heated blood
products in Japan.

(1ii) The ministry will direct businesses by means of administrative
guidance not to handle unheated blood products made from blood collected
in the United States.

He reached a different conclusion in a document of July 11, however,

A stating that emergency imports of heated blood products through extralegal

measures were undesirable, and that the ministry would not put a total ban
on unheated blood products from the United States. People suspect that
something must have happened during this [one-week] period. In the AIDS
Survey Report released by a Health and Welfare Ministry survey team on
March 19, 1996, this director, in response {o interrogation, answered that, in
his recollection, he had never considered emergency imports [of heated
blood products], that the document [of July 4, 1983,] was a discussion draft
created only to form a basis for the investigation, but that it did reflect the
Biologics and Antibiotics Division’s atmosphere at the time quite well.
Opinions of the members of the research team at the time are divided on the
issue of whether there was a proposal for emergency imports.®® While the
facts are somewhat ambiguous, it can be inferred that the Biologics and
Antibiotics Division already knew, with considerable certainty, the risk of
HIV transmission from that period. As for imports of heated blood products
at an early stage, it is reported that, although an official at B.A.D. again
made such a proposal at the research team’s fourth meeting in October
1983, Abe Takeshi, the head of the research team, furiously objected.*

At the research team’s third meeting in August 1983, there was a
discussion of switching [from unheated blood products] to cryo, and

3 ASAHI SHIMBUN, Mar. 20, 1996,
3 YOMIURE SHIMBUN, Feb. 26, 1996.
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conflicting opinions were expressed.” In order to examine this 1ssue a
subcommittee on blood products was set up under the research team.!
Switching to cryo, like emergency imports of heated blood products, would
have been a way to prevent HIV transmission to hemophiliacs. The
subcommittee, however, at its first meeting in September 1983, decided not
to switch to cryo and submitted a report to that effect in March 1984. The
AIDS research . team authorized the continued use of unheated biood
products until clinical tests on heated blood products were fully performed.
It is suspected that Abe was influential in leading the research team to such
a conclusion, and that he considered the interests of a domestic
pharmaceutical firm with which he had a connection. Thereafter, the use of
unheated blood products mushroomed, partly because home use had been
brought within the coverage of national health insurance and partly because
the companies vigorously sought to increase sales by discounting the price. -

In September 1984, it was discovered that twenty-three of Abe’s
patients were HIV-positive. Abe had sent blood samples of forty-eight of
his patients to the United States for HIV testing. This fact was not made
public, however, and the number of hemophiliacs with HIV quietly grew
with the use of unheated blood products.

(5) As mentioned above, in March 1985, a homosexual man was
officially recognized as the first AIDS patient in Japan, and the case of the
hemophiliac who had died at the Teikyd University Hospital was
subsequently recognized in May of that year. Prior to this, clinical tests of
heated blood products had been conducted since February 1984.° By May
1985, the domestic firms* had developed the heat treatment technology,”
so applications for approval of heated blood products were filed,” and the
approvals were given for Factor VIII in July of that year. The government

- licensed the products of the foreign and domestic firms at exactly the same
time. This was two years and four months later than the United States’
action in this matter. In December 1985, heated blood products for Factor
IX were also licensed.

3 1t is reported that Abe vehemently opposed this proposal, YOMIURI SHIMBUN, Feb. 26, 1996.

* Kazama Mutsumi, then Associate Professor, Teikyd University, a former student of Abe, headed
the unit. Of eleven members of this subcommittee, eight were hemophilia specialists. There was no, or at
least there were very few, specialists in hematology or virology. See SAKURAL supra note [13], at 40.

3 Abe performed the tests as supervising doctor for the five pharnaceutical firms involved.

¥ Green Cross was the largest.

3 1t is said that the domestic firms were later in developing this technology than the foreign firms.

*  TForeign firms filed their applications in April 1985; Green Cross, at the end of May.
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Pharmaceutical firms, however, did not recall [already distributed]
unheated blood products promptly. Nor did the Health and Welfare
Ministry direct them to do so. Consequently, even after heated blood
products were introduced to the market, unheated blood products already
shipped were put to use and new shipments of unheated blood products
were made.”® With this, the disaster spread.

(6) As stated above, following these events, the HIV litigation was
commenced in 1989, the trials ended in 1995, and the courts presented their
proposals for settlement in October 1995 and in March 1996. I will now
turn to the contents of the court proposals and examine their Iegal
significance,

M. THE [COURTS’] RECOMMENDATIONS AND PROPOSALS FOR
SETTLEMENT, AND THE LIABILITY OF THE CORPORATIONS AND THE
GOVERNMENT

A, The Courts’ First Proposals for Settlement, “Statements of Opinion,”
And Their Legal Significance

(1) On October 6, 1995, the Tokyo and Osaka District Courts each
presented to the parties proposals for out-of-court settlement and
“Statements of Opinion on the Recommended Settlements™ (“Statements of
Opinion™). The proposals were identical, and the contents of the
“Statements of Opinion,” too, were about the same in principle.*

In summary, the proposals were as follows:

(a) (i) The defendants shall jointly and severally pay ¥45,000,000
[approximately $360,000] per person as a lump sum settlement to
compensate for the injuries of those infected with HIV* to all claimants

alike, including the plaintiffs in this case.

(ii) The defendant phannaceutical firms shall pay sixty percent of the

¥ Tt is reported that it took Green Cross two years and nine months after the approval of heated
biood products in July 1985 to finish recalling all its unheated blood products. AsSAHI SHIMBUN, Mar. 1,
1996, (Evening ed.).

® The statements of opinion differ in their level of detail.

*' Those who have already developed AIDS and those who have died of AIDS are included.
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settlement amount, and the government shall pay forty percent.

(iii) Of the amounts that the plaintiffs have received prior to this
settiement from the [Friendship and Welfare] Foundation, fifty
percent of the total of the special allowances, the bereavement gifts,
and the bereavement lump sums, shall be subtracted from the
amounts they are to receive under this settlement.

(iv) This settlement applies to those who have filed suit, but those
who have vyet to prove that they became infected with HIV through
the use of unheated blood products shall be subject to this settlement
upon producing such proof.

(v) The parties- shall continue negotiations with respect to the
treatment [of the victims] who have not yet filed suit,

(vi) The parties shall also continue negotiations with respect to the
defrayal of litigation costs, including attorneys’ fees and so forth.

~ (b) The parties shall also continue negotiations with respect to the so-
called. permanent measures expected to complement the lump sum
settlement stated in (a) (i). -

(2) Next, I will look into the “Staternent of Opinion” issued by the
Tokyo District Court with its proposal for settlement. In brief, its contents
were as follows:

(2) To begin with, the court stated that, in light of the extraordinary
nature of these cases, it was highly desirable that, for the benefit of both
parties and particularly for purposes of providing immediate relief to the
HIV-infected plaintiffs, the parties resolve their dispute through settlement,
in a speedy and comprehensive manner.

{b) Then, the court pointed out four distinctive characteristics of these
cases:

(i) The plaintiffs became infected with HIV through the
continuous use of unheated concentrated blood products,
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“pursuant to their doctors’ advice and sincerely believing the
products to be an effective medical treatment.” Yet the
majority of the plaintiffs had the misfortune to develop serious
AIDS symptoms; further, due to the delay in notification of
HIV infection, secondary infection took place as well.

(ii) Individuals with AIDS develop opportunistic infections,
malignant tumors, and so forth, and ultimately die. Also, the
reality is that they are subject {o discrimination from society,

(iii} The number of Japanese hemophiliacs infected with HIV
through concentrated blood products is said to be about 1,800
to 2,000, Over the past ten or so years following the first
confirmed case of AIDS, the number of those suffering from
AIDS has increased every year,

(iv) *This court believes that it is totally inexcusable from a
social as well as a humanitarian perspective that the plaintiffs,
born hemophiliacs through no fault of their own in the first
place, have had to experience this fatal and excruciating
disease, the agony of which can only be described as
heartbreaking, just because they, in accordance with their
physicians’ advice, and sincerely believing the products to be
.an effective treatment, used unheated concentrated blood
products accidentally contaminated with HIV.”

(c) Furthermore, the court discussed the defendants’ responsibility as
follows: :

(1) Manufacturers and dealers in pharmaceutical products have
a duty to supply consumers with safe products. The
Pharmaceutical Affairs Act provides that one may not sell, or
manufacture or import with the intent to sell, pharmaceutical
products contaminated with, or possibly contaminated with,
pathogenic microorganisms.* '

(ii) While the Health and Welfare Minister had an official duty

2 Yakujihs, § 56(6).

i




592

PACIFIC RiM LAW & POLICY JOURNAL

to assure the safety of pharmaceutical products even under the
prior Pharmaceutical Affairs Act, this duty has been fortified
by new legislation. The amended Pharmaceutical Affairs Act
clearly states that one of its purposes is to “ensure the safety of
pharmaceutical products,”® and that, when authorizing the
manufacture of a pharmaceutical product, the Health and
Welfare Ministry should review its “side effects.”** Moreover,
in order to prevent harm to the public health due to [defective]
pharmaceutical products from occurring or spreading, the
procedure for emergency orders has been newly established.*

It follows that the safety of pharmaceutical products is now one
of the subjects that the Health and Welfare Minister should
give utmost consideration in monitoring pharmaceutical affairs.
Thus, the Health and Welfare Minister has a responsibility to
exercise his or her powers to the maximum to ensure the safety
of pharmaceutical products, taking steps to make sure that no
products become contaminated  with  pathogenic
microorganisms, and that no products contaminated with
pathogenic microorganisms are manufactured or sold in
Japan.** [The Minister must] protect the lives and health of the
people from the side effects of pharmaceutical products and
from defective pharmaceutical products.

(iii) Because the blood products that the defendant firms were
manufacturing and selling were made by refining pooled blood
plasma containing a great number of people’s blood, and
because the main raw material for the products was blood
purchased in the United States, it was pointed out [from the
beginning} that impurities such as viruses could be introduced
in the process. As a matter of fact, many of those who were
administered the defendant firms’ products actually became
infected with hepatitis, apparently because of the hepatitis virus
in the products. On the other hand, it was made clear by the
[U.S.] Public Health Service (PHS) and the Centers for Disease

Control (CDC) that, since around July 1982, a syndrome later-

43

e

5
6

a

Yakujihd, § 1 [as amended by Law No. 56 of 19791,
Yakujihd, § 14(2).
Yakujiha, § 69-2.
Yakujihs, § 56(6).
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referred to as ATDS had appeared in type A hemophiliacs in the
United States. Thereafter, as the number of such cases
increased, it was determined that it was likely that a virus,
transmitted through blood or blood products, was causing the
disease; further, it was hypothesized that there were many
people infected with the virus who had not yet developed the
symptoms. Also, it was apparent that AIDS was a disease with
a high mortality rate. Since early in 1983, the United States
government issued npumerous recommendations abont
measures to protect hemophiliacs from AIDS, among which
was a suggestion fo reject blood donors belonging to high-risk
groups.

[The court] finds that the director of the Biologics and
Antibiotics Division at the Health and Welfare Ministry knew
the foregoing situation in the United States, for he had started
collecting information on AIDS and hemophilia around the
beginning of 1983. In addition, [he knew] from Baxter’s report
that, in June or July of that year, the company had voluntarily
recalled products containing blood plasma from a donor
suspected of suffering from AIDS. By then, the director had a
strong suspicion that the cause of AIDS was a virus transmitted
through blood or blood products. The AIDS research team at
the Health and Welfare Ministry, too, was discussing the matter
on the assumption that it was likely that AIDS was an
infectious disease caused by a virus. There is some evidence of
a proposal made by the director at the research team’s second
meeting in July 1983 that [heated blood products] be
immediately imported. Moreover, around August of that year,
when the CDC specialist diagnosed the Teikyd University
Hospital case as AIDS, it became clear that there had been a
hemophiliac suffering from AIDS in Japan, As a purely
scientific matter, the cause of AIDS had not been established at
that time and the AIDS virus had yet to be identified. .
However, considering the results of the studies conducted by
the governmental agencies of the United States and the
professional opinions based on those results, the fact that AIDS
was brought on by a virus transmitted through blood or blood
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products was, at least with regard to AIDS in hemophiliacs,
becoming common knowledge among scientists.

(iv) The defendant pharmaceutical firms, “even under such
circumstances, continued to sell their unheated blood products
until they were licensed to manufacture and actually started the
sale of heated blood products. Even after they had begun to
sell heated blood products, they did not completely recall all
unheated products, so some hospitals administered the
unheated blood products [to patients] as before.”

Under these circumstances, it must be said that the
Health and Welfare Minister “should have known that
hemophiliacs in Japan were exposed to the risk of contracting
AIDS due to a virus transmitted through blood products.
Furthermore, since it had been demonstrated that, once an
individual developed AIDS, the mortality rate was extremely
high, it was desirable that the Minister would take steps to
prevent HIV transmission to hemophiliacs in Japan, such as
giving ample information concerning the risk to the relevant
agencies, institutions, and to hemophiliacs themselves, taking
emergency measures to secure alternative blood products by
enhancing the domestic supply of concentrated blood products
or cryo made from blood donated in Japan, or by directing
imports of, or accelerating the approval of, heated blood
products, and, by exercising the power to issue emergency
orders, as mentioned above, suspending the sale of unheated
blood products made from blood plasma collected in the
United States.” However, Health and Welfare officials “did
not take any of these meaningful measures, and it is difficult to
deny that this delay in taking action resulted in the spread of a
tragic injury, HIV transmission to hemophiliacs in Japan.”

{v) Such being the case, [the court] believes that the defendant
pharmaceutical firms should be primarily responsible for
making reparation for losses described in (b), but that the
defendant government, together with the pharmaceutical firms,
should also be responsibile for urgently compensating plaintiffs
for the terrible injuries caused by [HIV] transmission.

VoL. 6 No. 3
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(d) Finally, the court emphasized the necessity by all means of
resolving the dispute as soon as possible through settlement, stating that it
was essential that those infected with HIV, including the plaintiffs, be
quickly and comprehensively compensated for their losses through a
settlement that uniformly and impartially remedied the situation of all these
HIV victims.

(3) How should we evaluate the courts’ first proposals for settlement
and “Statements of Opinion” just described? The lawsuits actually
terminated in settlement without judgments, as the courts had suggested.
Accordingly, as an official matter, there are no judicial decrees
demonstrating how the courts determined the liability of the corporations
and the government. Even if this was the only way to work things out in
these particular cases,” it is necessary in such serious cases that we clarify
the defendants’ legal responsibility both for the benefit of the victims, who
suffered grave losses, and to make sure that such events will never be
repeated.

. As a matter of fact, if we read between the lines, it seems reasonable
to suppose that the courts’ determination of the defendants’ liability was
made clear in the “Statements of Opinion” regarding the recommended
settlement,* ‘

First, since passages concerning the defendants’ responsibility in the
“Statements of Opinion” were structured in a way that is used by the courts
in officially determining legal responsibility, they could be easily converted
into a judicial decree if they were put into a proper format and elaborated.*

Secondly, although the pharmaceutical firms’ legal responsibility was
discussed only in rather terse fashion in the “Statements of Opinion”
probably because it was so obvious [that they were liable for the plaintiffs’

‘losses], their legal duty, a prerequisite for holding them liable, was specified

in (c) (i);* foreseeability, which is one of the elements of negligence,” was

4" In light of the existence of 50 many victims and the severe nature of the injuries, it seems fair io
say that resolving the dispute through out-of-court settlement was the only realistic solution.

#  See Hzuka Tomoyuki & Ito Toshikatsu, HIV soshd: wakai kankoku wo di miruka, [492] HOGAKU
SeMmAR 17 (1995). [Note 3 in the original article.]

*  Of course, it would be necessary that phrases like “has a responsibility to” (sekimu ga aru) be
replaced with [more formal language) like “has a duty to” (gimu ga aru).

® The courts cite Yakujihd § 56(6), but in any case, it goes without saying that there is a duty of
care for the safety of others under ordinary tort law. [MINPD § 709,]

3
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set forth in (¢} (iii); and the failure of their duty to avoid the [injurious]
consequence was mentioned in the section concerning the pharmaceutical
firms in (c) (iv).

It has been shown frequently in prior court opinions that
pharmaceutical firms owe a heightened duty of care. Yet here, in my
opinion, such a theory would have been unnecessary, for it seems to me
that, with respect to the pharmaceutical firms in this case, intentional torts,*
or at least gross negligence, could have been established. For example,
Green Cross’s U.S. subsidiary™ had been sending information on the risk of
unheated blood products to Green Cross since around the end of 1982,
Nevertheless, Green Cross kept on selling unheated blood products and did
not recall them until over two years after the approval of heated blood
products. It is entirely possible to call this gross negligence.

Thirdly, in regard to the government’s responsibility, the “Statements
of Opinion” specifically set forth, in (¢) (ii), the purpose of the amended
Pharmaceutical Affairs Act®® and the Health and Welfare Ministry’s
regulatory powers which ought to have been applied in this case,®® and
explicated the contents of the government’s legal duty. Then, in (c) (iii),
[the Statements] pointed out the facts evidencing foreseeability. In addition,
they listed, in the part of (¢) (iv) concerning the government, the steps [the
government] should have taken to avoid the [injurious] consequence.

If we look back upon the development of the incident described here,
we may say that [the risk of harm] was foreseeable to the government early
in 1983, at the latest, and that thereafier measures to avoid the [injurious]
consequence should have been taken. Available measures ranged from the
moderate step of providing information on the risk™ to suspending the sale

** MINPO § 709, or altematively, breach of the duty to give careful consideration to the safety [of 2
product].

5! Under the theory that acquiescence [to the injurious consequence] is an elemant of an intentional
tort, an intentional tort Is established when acquiescence [in addition to the fact that the actor knew the risk
of harm and nevertheless proceeded to act] is shown. Some scholars, on the other hand, argue that it is
sufficient that an actor knew the risk of harm and nevertheless proceeded fo act, and that acquiescence is
not a requisite element. According to them, an intentional tort can be established even if the plaintiff fails
to prove the defendant's acquiescence.

% The Alpha Therapeutic Corporation,

* YOMIURI SHIMBUN, Mar. 4, 1996, (Motning and Evening eds.).

% Yakujiho § 1.

* Yakujiho §§ 14(2), 56(6), 69-2, ete.

It is obvious that, had the information concemning the risk of HIV transmission been, given to
hemophiliacs, they would not have used such risky products, even considering their efficacy a$ a treatment
for hemophilia.
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of unheated blood products,® for which the ministry’s regulatory power is a
prerequisite, Further, it was possible to supply hemophiliacs with the
substitutes for unheated blood products that they should have been
provided, by switching to cryo or by importing heated blood products from
the United States immediately. So the injuries were avoidable. Tt is this
aspect that the “Statements of Opinion” pointed out, and it seems proper as
a legal judgment as well.

Some take the phrase “transcending the dispute over the existence of
legal responsibility,” in the section entitled “The Proposal for Resolution
through Settlement,” as a basis for arguing that the “Statements of Opinion”
do not presuppose the defendants’ legal responsibility. It should be noted,
however, that the courts did not say, “transcending legal responsibility.” By
definition, parties can come to a settlement only by abandoning a dispute
between them. So considering the nature of the “Statements of Opinicn,”
‘which recommended that the parties settle, it was instead natural that the
courts used the phrase “transcending the dispute over the existence of legal
responsiblity.”

B.  The Courts’ Second Proposals for Settlement and “Statements of
Opinion”

(1) On March 7, 1996, the Tokyo and Osaka District Courts revealed
their second proposals for settlement along with “Statements of Opinion on
the Second Proposals for Settlement” (“Second Statements of Opinion™).
The second proposals dealt with issues other than the lump sum settlement,
namely, supplementary relief not discussed in the first proposals such as
permanent measures, the treatment of those who had not yet filed suit, and
so forth.

In summary, their proposals were as follows:
(a) Beneficiaries of the Settlement.

(i) This settlement shall cover the plaintiffs in the first through
fourth lawsuits.

(i) After the parties [in the first through fourth lawsuits] settle,

®  Yakujiho § 69-2 (emergency orders),
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the courts will promptly examine the evidence concerning the
fact of HIV infection through the use of unheated blood
products” as to the plaintiffs in the fifth through eighth
lawsuits, and will expand the scope of the settlement to them,

(iif) For those infected but yet to sue, and for their survivors,
the courts will await the commencement of their actions, then
examnine the evidence concerning the fact of HIV infection
through the use of unheated blood products,” and will expand
the scope of the settlement to thern,

(b) Health Maintenance Allowances.5

(i) The defendant government shall continue to pay health
maintenance costs as before to those who are infected with HIV
but have not yet developed AIDS symptoms, pursuant to the
“Guidelines for Implementing Research Activities for the
Purpose of Contributing to Prevention of Development of
AIDS in Those Who Became Infected with HIV through Blood
Products,” and shall make every effort to amplify such
payment. ’

(ii) Following the settlement, the defendant government and
the pharmaceutical firms shall make monthly payments of
¥150,000 [about $1,200] per person to all those who became
infected with HIV through the use of unheated concentrated

" blood products® and have developed AIDS. The defendant

government’s share of such payment shall be forty percent.
The defendant government shall handle this matter within the
framework of the Public Finance Act.%

(c) Attorneys’ Fees (omitted).

(d) Apportionment of the Defendant Pharmaceutical Firms’
Share.

[Each of the defendant pharmaceutical firms shall pay] the pro
rata amount calculated on the basis of its share as of 1983 in
the unheated blood products market in Japan.

(e) The Friendship and Welfare Foundation’s Relief Project.

(i) The Friendship and Welfare Foundation’s relief project for
those infected with HIV shall be continued for the time being
following this settlement; however, [the persons concerned] shall
study terminating the project, with a goal of about the year 2001.

(ii) Following the settlement, the defendant government shall
bear forty percent of the expenses of this relief project.

(iii) Amounts received by a claimant from the Friendship and
Welfare Foundation afier this settlement has been reached shall
be subject to offsetting, so the entire amount shall be subtracted
from the amount of the lumnp sum settlement,

(f) Other Permanent Measures.

The defendant government® shall continue negotiations with
those infected with HIV including the plaintiffs, hear their
opinions, and diligently strive to take appropriate measures
with respect to medical care for HIV victims, and related
issues, such as setting up an HIV research and treatment center,
making the selected key hospitals ready for AIDS patients,
designating more key hospitals, making the national health
insurance fully applicable to hospital charges for all types of
wards,* reimbursing the medical expenses of the victims of
secondary and tertiary infection, and recognizing individuals

* Por victims of secondary infection, the courts will examine the evidence concerning how each
became infected.

®  For victims of secondary and tertiary infection, the courts will examine the evidence cancerning
how each became infected. !

 This is a provisional title, i

2 The victims of secondary and tertiary infection are also included. - i

@ Zaiseihd [Public Finance Act], Law No. 34 of 1947.

with HIV as physically disabled,

# Le., the Health and Welfare Ministry.
® {Translator's note: The original text says “sagaku heddo no kaishé,” which literally means “to do
away with beds for which extra charges apply.”]
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(2) The contents of the “Second Statement of Opinion” issued by the
Osaka District Court with its second proposals for settlement were as
follows:

(i) To start with, the “Second Statement of Opinion” mentioned the
parties’ discussions and efforts toward settlement following the
courts’ first proposals. It indicated that the court was convinced that,
in light of the pathetic situation of the victims and their families that
the court had had a chance to observe during the negotiation process,
there was no way to resolve this dispute other than through
settlement, which should make early and comprehensive relief

available to all those infected with HIV, regardless of which brand of

product they had used or when they had become infected.

(ii) Next, the court pointed out that the settlement proposals were
intended to relieve the victims within the time constraint of early
relief by settling their claims in the form of damages in tort, and that,
for this reason, there were limitations in terms of encompassing
particular welfare measures in various areas. The court recognized
that it would be impossible to solve all the problems conclusively in
this settlement, especially with regard to the arrangement and
reinforcement of medical care, and hoped that the government would
do its best to improve the situation.

(iii) The court also emphasized that every effort must be made to
eradicate societal discrimination against individuals with HIV,

(iv) Furthermore, the court stated that special consideration and
sympathy were due to plaintiffs who were the survivors [of AIDS
victims], but requested their special understanding of the fact that the
suggested amount of the lump sum settlement was equal for each of
the claimants because the living victims might also have to
unavoidably share the same cruel and tragic fate in the future, and to
provide comprehensive relief for all the victims without delay. The
court hoped that the survivor plaintiffs would understand.

(v) Finally, the “Second Statement of Opinion” requested that the
defendants, as those responsible for aiding the victims and solving
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this problem, reflect seriously on themselves, make a renewed
resolution to ensure the safety of pharmaceutical products, and
unhesitatingly accept the courts’ proposals.

(3) The second proposals for settlement presented a plan consisting of
relief not mentioned in the first proposals, such as the so-called permanent
measures, litigation costs, including attorneys’ fees, and the treatment of the
victims yet to file suit. Among these, the contents of the permanent
measures would have been difficult to order through adjudication.® 1t was
on this point that advantages of settlement existed, in addition to the
speediness of the recovery. It is true that there were limitations, in that the
proposals did not cover welfare measures, such as reimbursing hospital
charges for all types of wards, setting up an HIV research center, and
designating key hospitals, but still, it seems reasonable to say that the
proposals encompassed much more substantive steps toward a complete
solution than a judicial decree could have ordered.

Further, that the courts proposed that the defendants defray litigation
costs including attorneys’ fees, together with an abundance of expressions

. implying the defendants’ legal responsibility, which can be found

throughout the “Second Statements of Opinion,” may be yet more evidence
showing that this seftlement presupposed the defendants’ legal
responsibility.

Yet it is regrettable from the victims’ point of view that, as a practical
matter, only those who have already developed AIDS are eligible for the
[monthly] health maintenance allowances, because adequate treatment is
indispensable to retardation of the development of symptoms, and health
maintenance allowances seem to be necessary in order to enable and to
motivate individuals {with HIV] to seek such medical treatment.

IV. THE SETTLEMENT AND ITS OVERALL EVALUATION

(1) On March 29, 1996, the plaintiffs, the defendant government, and
the five defendant pharmaceutical firms reached a settlement. This
settlement was based on the “Statements of Opinion” issued with the courts’
first proposals for settlement and the “Second Statements of Opinion”
issued with their second proposals for settlement.

% Courts may not approve periodic payments as damages, for example.

b
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The terms of the settlement dealt with the lump sum settlement,
attorneys’ fees, filing fees and other litigation costs, methods of payment,
health maintenance allowances, and plaintiffs’ renunciation of remaining
claims. Basically, the terms were the same as those suggested in the courts’
first and second proposals.

(2) Upon settlement, the parties exchanged memoranda, confirming
that:

(a) The Health and Welfare Minister and the pharmaceutical firms
promised as outlined below:

(i) The Health and Welfare Minister and the pharmaceutical
firms shall sincerely and solemnly accept the courts’ first and
second “Statements of Opinion,” recognize and reflect on their
grave responsibility concerning HIV transmission, and
apologize to the victims from the bottoms of their hearts for
having caused enormous injuries, both physically and
spiritually.

(1i) The Health and Welfare Minister shall deeply reflect on the
fact that, despite firm promises to do his best [to prevent future
such tragedies] when settling the cases of the victims of the
harmful side effects of thalidomide and chinoform, the
Ministry once again let tragic injuries occur. The Health and
Welfare Minister shall do his best to clarify the truth further,
and shall make a definite promise afresh to exercise the various
powers given to him in order to make every effort to keep such
injuries from happening again.

(iii) The pharmaceutical firms shall sincerely recognize their
duty to supply safe products to consumers, and shall make a
definite promise to make their best and utmost efforts to keep
tragic injuries due to pharmaceutical products, as in the present
case, from ever happening again.

(b) The parties reached agreement concerning the parties to be
compensated, the lump sum settlement, health maintenance costs, [monthly]
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health maintenance allowances for those suffering from AIDS, how the five
pharmaceutical firms would make payment, and the treatment of the
Friendship and Welfare Foundation’s relief project. Among other matters
.also arranged were the following permanent measures:

(i) The Health and Welfare Minister, while listening to the
opinions of the plaintiffs, shall make efforts to take appropriate
measures concemning the enhancement of medical care for
those infected with HIV.

(ii) The Health and Welfare Ministry shall create a forum for
discussing with those infected with HIV, including the
plaintiffs, medical care and related matters for those with HIV,
such as setting up an HIV research and treatment center,
designating key hospitals and improving the conditions thereof,
reimbursing hospital charges for all types of wards, and
recognizing the victims of secondary and tertiary infection as
physically disabled.

(iii) The pharmaceutical firms, too, shall make efforts to
enhance the quality of medical treatment for those infected
with HIV.

Further, an agreement was also reached, basically following the
courts’ proposals, as to the treatment of victims yet to file suit, attorneys’
fees, and filing fees and other litigation costs.

(3) Thus, the HIV litigation came to an initial conclusion. In closing,

I would like to discuss, in part reorganizing what I have already stated, how

we should appraise overall such dispute resolution through settiement.

First, it must be pointed out that, considering the urgent need of
relief, it was, in a sense, out of necessity that this litigation ended in
seftlement, because, as the “Statements of Opinion” noted, the number of
the victims of the HIV incident amounted to so many as 1,800 to 2,000, and
it was imperative that immediate relief be given, in light of the sad reality of
the disease that all these victims would develop AIDS, experience vatious
symptoms, and die. Even if some of the victims had won a lawsuit, their
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suffering would have been multiplied during the defendants’ appeals fo the
High Courts and then to the Supreme Court; besides, those who had yet to
sue would have had to initiate suit from the beginning. Given such
circumstances, it seems fair to say that a framework for a total resolution
through settlement would have been needed at some stage [in any case], as
evidenced, for example, by our experience in the lawsuits concerning

mercury poisoning in Minamata and subacute myelo-optico-neuropathy

(SMON).®" It was significant for purposes of providing relief to the victims
that this litigation came to a close before formal judgment was rendered,
even though the trials had already been finished. The courts’ efforts, in
addition to those of the victims, their attorneys, and their supporters, must
be especially noted. '
Secondly, resolution through settlement was necessary also in terms
of the contents of relief suitable for the injuries in question. As is widely
known, under current [Japanese] tort law, damages compensation is to be
made by means of one-time payment, and although some scholars suggest
that periodic payments ought also be allowed, the courts have yet to endorse
them. Moreover, in this particular case, not only cash payment such as
_health maintenance allowances, but also many nonpecuniary permanent
measures were called for, such as setting up an HIV research and treatment
center, enhancing the quality of key hospitals, reimbursing hospital charges
for all types of wards, defraying medical costs of victims of secondary and
tertiary infection, and recognizing those with HIV as physically disabled.
These are steps that cannot be ordered by court decision under the present
legal system, which may have been another reason that settlement was
found necessary. Yet, although the settlement did stipulate monthly health
maintenance allowances, even though insufficient, all the other measures
were left to future talks. It is true that creation of a forum itself can be seen
as a fruitful result of the settlement, but this is still [just] a starting point. It
is essential that henceforth the permanent measures for remedying the
vietims’ situation be implemented one afier another.
Thirdly, judging from the above, this settlement, looked at as a whole,
can be characterized as one that aimed at a “supralegal” resolution:® it

@ See AWAN TAKEHISA, SMON JIKEN T0 HO [THE SMON INCIDENT AND THE LAW] (1981). [Note 4
in the original article.)

® Ipresented a conceptual framework for disputes over pollution in Awaji Takehisa, Kdgai finsd no
kaiketsu hoshiki lo jittei, in 4 CHOSHAKU KOGAIHO TAIKEI [1] {1973). Tn the book cited supra note [67], I
used this framework as a perspective for analyzing various issues, and actually examined the SMON
incident. Also, I discussed the categories of recent mass toxic tort litigation that have ended in settlement,
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sought, based on the [defendants’] legal responsibility indicated in the
courts’ “Statements of Opinion,” relief that could not have or could only
with difficulty have been obtained under current law. Whether it will have
much substance or not, however, is up to the parties’ efforts® and the
support of public opinion in the future. In this respect, the settlement was
but the first step to a [complete] solution.

V. CONCLUSION

Although there are some reservations as mentioned above, the dispute
has been solved by [the defendants’ promises to pay] compensation for the
victims’ losses and [to provide] other relief measures. Yet there is no
genuine solution unless we make sure that ftragic injuries due to
pharmaceutical products, as occurred in this incident, will not be repeated.
In the “written vow” that the government and the pharmaceutical firms
submitted when they assented to the settlement proposals, they promised
never to let such injuries happen again. But words alone are not enough.
What is wrong with the current law and the legal system must be examined
hereafter,”® but prior to that, [all] the facts of the HIV incident must be
elucidated and the responsibility for this incident must be clarified. I hope
that the facts will be brought to light in the Diet, in the media, and in court,
when necessary.”'

in Awaji Takehisa, Kdgai, kankyd funsé, 48 HOSHAKAIGAKU 93 (1996), focusing on advantages of such
settlements, [Note 5 in the original article.}

® Particularly, governmental pulicy concerning how to improve the current system and how to
construct a new system in order to accomplish the various relief measures is of fundamental importance.

™ 1 understand that JURISUTO plans to publish more articles on this theme,

™ [Translator’s note; See supra note 9.] )
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Notes

1. See, commenting on Chabot, H.J.J. Leenan, [?utch Su[:n'emlt_:I Cﬁ;li ai;;);lt( f;sgff) ;

tanc.e to Suicide in the Case of Severe Mental Sufflermg, i-E.ur. I Pea ]-,'at.r veion,
e & JK.M. Gevers, PhysiciamAsmsted Suicide }n sychiatry: s

e I"egfl?lali‘!etherlands 6 Cambridge Q. in Healthcare Ethics 175 (1'997), an .
gzﬁiﬁ; ;5[1 G:oenewoud, Pl,lysiciamAssisted Death in Psychiatric Practice in the Nether-
Jands, 336 New Eng. . Med. 1795 {1997) o

2. We have noted a number of iimes, euthanasia.is generally proh1b1t<;c: 1: t}elze‘i_\;?;

t‘ ide of the Netherlands and Oregon), while w1th<l:lra\}'a1 of ‘treatme g oy
(ou Sl.tt d. Tt is not, of course, necessary to observe this distinction, The Iapanes.e ase
th;nflolﬁ)v‘vs both a)ccepts active euthanasia, in principle, and takes a very consetvati
view (by Western standards) of withdrawal of treatment.

Tokai University Hospital— Euthanasia Case.

Tudgment of Yokohama Districe Court, March 28, 1‘995, 1530 Harrrei J)Trbé 28
{Japan v, Tokunaga), (Tokai University Hospital euthanasia case

Translated and edited by Robert B Leflar . y -,
[Translator’s note: This case was the first case in Japan in which a ph)t/:imr‘i ;ﬁ?lsiﬁl::r?th
ted for an act of euthanasia.. The patient, Mr. Kg[suk_aa:‘a,l age 57, was T

bo row cancer. He was hospitalized in Tokai University Hospital at t_ e e }

?EE (;hl:ir:ea: ;Jhysicians 'Were Dr. Nozaki, Dr. Noguchi, and the defendant, Dr. Tokunaga.

Facts . . _
Dr. Nozaki, the original attending physician, informed the paﬂen}rt ; esc:)l ;I;ﬁ c\’r\gg Yt r:‘
; ! 'TOW Cancer.
fent, Mr, Katsuhara, had untreatable bone marre e ' -
Ell’fespéget];lat his father not be informed of the cancer diagnosis; so the patient was
“i i ‘ow function.”
there was an “insufficiency of bone marrow |
The patient’s condition worsened in late March 1991, Th’e defen.dfmt, Dlg Tcr){l}(ulrllgga;
told by Drs. Nozaki and Noguchi about Mr. Katsuhara's condmor} a(ll d p fis o
::fi :boutythe family’s request that the patient not btz informed of h;}ianlafi?as (;om_
April 5, the patient began vomiting blood, and on Aprii 8 a plasm;t exfchis gst o
minceé [There follows a day-by-day account, somewhat excerpted, o

April 9: The patient was scarcely conscious, and could resp?nd o‘ndly, tolsgtiiea‘l:lo]::t
angs A£ 9 am his wife and son said to Dr. Noguchi; “The ?ataent fj‘ n'ts neufh tallJas
Ii:ﬁ ht i{e is complaining of pain from the Foley catheter. He’s suffen(r;gﬂseo ;: uch we cant
wagtcﬁ We want the plasma exchange stopped.dTak;e tiythggzpi.;/i.nagn Th;s : anYincuyable
‘ i derstands what's .
d stop all treatment. The patient un ; ; sloan ]
?l?ness, fhere’s no point in treating it any more; please dory’t keep him suffering

i X t; Dr.

Dr. Noguchi told Dr. Tolunaga of this request by thfe famnily to ceas’:ehzejcrz;r;lglwﬂhw
No ulchi also presented it to the senior physicilan on his 1'ound.s. -Blllf the T
dre%v the request later after hearing an explanation from the senior phy: .

The patient could not respond when spoken to, but his condition had sta-

Ap;‘i] 10: stop treatment and to

i . Noguchi again to :
ili :30 pm the wife and son asked Dr . nd 10
?iilslczgiuﬁfxf tz'hel:;.v. and catheter. Despite his attempts at persuading them to contit

‘e our of ‘S ])El'SUaSiOll,
treatment, the tenaci()usl refused to vaul SCE. After an ur hl
3 Y ¥
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though, they finally acquiesced in the continuation of treatment. But at 9 pm Mis, Kat-
suhara called Dr. Noguchi at home, angry that his promise that sedative drigs would
not be injected had been broken. Dr. Noguchi was at a lass to respond to the family; he
tost confidence in his ability to relate to them,

April 11: * * * 9 am; Dr. Noguchi told the defendant of the family’s request to cease
treatment, and of the angry phone conversation the previous evening. Drs. Noguchi,
Nozaki and Tokunaga conferred, and decided that Dz. Noguchi would henceforth be in
the background, and Dr. Tokunaga would deaf with the family. They also agreed that
the plasma exchange, which carried some risk, would be discontinued.

Defendant, thinking the family’s attitude might be changed a little, met with the wife
at 9:30, saying: “It’s a critical situation. But as 4 physician, as long as there’s any possibil-
ity {of curel, of course we'll keep treating the patient, T believe there’s some hope, so I'lt

continue treatment, So please grit it out with me, If we stopped all treatment, you'd re-
gret it afterward”

The son said, “When the time comes, let him face death naturally. Withdraw the L.V,
and the catheter” Dr, Tokunaga responded: “Even when the patient is facing deatl, I be-
lieve a physician must not cease treatment. So [ rust refiise your request. I's the physician’s
Job to continue treatment right up to the end.” (Emphasis by the court)

But the son said, “Don’t make my father suffer. When death is near, don’t use mean-
ingless treatment. I want him to be able to face death casily; without pain” Dr. Toku-
naga responded, “Well anyway, we wor't use CPR at the end.” But Tokunaga was won-
dering, How much does this patient really mean to his family?

April 12: The patient’s condition worsened; lung inflammation had set in. Antibi-
otics were started and a breathing tube put in. The patient’s level of consciousness
slipped further, and he had difficolty breathing,

L 2

The son and wife spent the night at the hospital. The son brought a photo of the pa-
tient’s oldest daughter (his sister); the patient showed no response. The son, thinking

that he had lied to his father about his disease and given him false hope of an impossible
cure, was filled with regret,

* o

April 13: The patient declined through the day. Breathing was more difficult; con-

sciousness declined to fevel 6 {no reaction to painful stimuli}; cyanosis of the fingers
with light pressure,

The son said, “My mother and I can’t take this any more. Stop all treatment; fiber-
ate him from this suffering and let him die naturally; even if death comes a little
sooner, it’s all right” Later that morning, the wife happened to meet Dr. Nozaki in
the corridor. “I've been with him without sleeping for a week now, and I'm tired” she

exclaimed. “If it's incurable, stop the treatments, Prm going to say this to Dr. Toku-
naga too,”

About 10 am, the son and wife said to a nurse, “You've done everything you can do,
We want you to take him off the LV, and the Foley catheter.” Dr. Tokunaga, hearing this,
came in about 11. The family told him: “Yow've done everything you can. We want you
to take him off the LV. and the catheter. We want to take him home quickly, We can’t

stand to see him suffer like this any more. We want you to let him be comfortable,
We've thought about this and decided”
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Dr, Tokunaga said, “Taking him off the LV. means stopping nutritif)n ar}cl hydrafion,
and that would shorten his life, Wouldn't that be too selfish, to let him die? I can’t do
that, As a doctor I'm going to fight it to the end”

Defendant o the one hand as a doctor believed he couldn’t stop treatment. On the
other hand, he understood the family’s feeling that with death only a day or two away,
advancing that death by removing the LV, and Foley catheter thfit the patient seemed
to dislike and permitting him to die naturatly, probably wouldzzt contravene the pa-
tient’s own wishes, All these things flitted through the doctor s mind. {Translator’s
comment: The judge is exercising a good deal of creativity in setting out these facts. ]

So Dr. Tokunaga finally reached the conclusion that removing the life-sustaini.ng
treatment and speeding up the patient’s death would be acceptable, a_nd he answ\fexed
the family: “All right, 1 understand” He went back to the nurse station, and sald,to
Head Nuvse Itd, “F've been told by the family that they want alt treatment sto)pped. I've
tried over and over to persuade them otherwise, but they won’t .llsten. So we 1 'stoE all
treatment, and remove the 1.V and Foley catheter” Hearing this, Nurse Itd said, “Let
me try to talk with them.” She did so, but to no avail.

At 11:20 am defendant Tokunaga told a nurse to stop all treatment, and wiote the
order in the chart. About 1:30 pm, the nurse disconnected all the equipment.

The son thought that the father would die naturally as though l'I"l his sleep that night.
He stayed in the hospital room with him. But the father’s brea:thmg bet?ame mote la-
bored still, weighing on the son’s mind. (The wife, at the son’s suggestion, had gone
home in the afternoon to rest.}

About 2 pm, Dr. Nozaki came by and was surprised to find thfe I.\’/. and catheter out.
Thinking that Dr. Tokunaga, to whom he had turned over the patient’s care, l‘lad given in
to the family’s requests, he called out to Dr. Tokunaga at the nurse station, “I see yokl; ve
stopped the LV” Dr. Tokunaga responded: “I tried to persuade them, but_ they wouldn’t
listen, so 1 stopped it Dr. Nozaki, acquiescing, then left for a conference in Kyoto.

About 3 pm, Dr. Tokunaga checked the patient. The breathing tube was in, and Fhe
EKG monitor was attached, The patient’s level of consciousness was Level 61 no reaction
to pain stimuli, no consciousness. He thoaght the patient probably would die that day
or the next. At about 4 pm, he met Dr. Mishima of the same depa-rt‘mint and rank as
he; he told Mishima that he had stopped treatment. Mishima replied, “That ought to
shut the family up.” -

The son, seeing his father apparently suffering with heavy breathing and wanting
him to die quictly as though in his sleep, cailed Dr. Tokunagf to the room about.s prf}l
“Hes suffering. T want you to tzke out the breathing tube.” Dr. Tokunz’iga rephc?d,
can’t do that. There’s a danger that his tongue will biock his th::oat ar.ld he ii. stop b1eath.-f
ing.” The son renewed the request. Dr. Tokunaga thought, it's all right with the son i
his father dies. I've already agreed to his request to disconnect the 1LV. and catheter. So
at 5:45 pm, he took out the breathing tube.

The patient’s labored breathing continued. About 6 pm the son calle:d Dr, To%{ungig{a
to the bedside again. “T can’t stand to listen to his b:‘eatl11ng, ami see him sufferm]g;']lke
this. Please put him to rest, Please let me take him home (211ck}y. Pr. To}{unaga, t 1;1,11 1;
ing that at least he could quiet the father’s breathing, said “1 u1.1derstand. He went bac
to the nurse station, considering what drug would suppress this labored breathing.

He decided on Horizon, an analgesic with the side effect of suppressing breathing,
knowing the drug might hasten the patient’s death. He had Nurse Kadogawa prepare
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twice the usuat dose: 4 ml. At 6:15 he injected it into the patient’s left arm. The son
silently watched him from the bedside,

After watching for nearly an hour after this injection, the son, seeing that his father’s
labored breathing continued unchanged, called loudly for Dr. Tokunaga: “He’s still
breathing, | want to take him home quickly” Dr. Tokunaga went back to the nurse sta-
tion, filled a syringe himself with double the normal dose of the drug Sereneisu, and at
about 7 pm injected it into the patient’s left arm, (Sereneisu also has the side effect of
suppressing breathing.)

The son, after watching the injection, asked “How long will it take?” Dr. Tokunaga
replied: “His heart’s really strong. Maybe an hour or two.”

After the Serencisu injection, Dr. Tokunaga, seeking to forestall any more requests
from the son, called him out of the hospital room. “Yow're asking me to kill him with
these drugs. Well, the law doesr’t allow it, and as a physician I can’t do it” The son just
listened silently.

The son, secing the father unchanged after the second injection, suspected Dr. Toku-
naga of trying to fool him with meaningless injections. He paged Dr, Tokunaga, who
was in his car to get some dinner outside the hospital. Dr. Tokunaga turned and came
back without getting dinner. The son confronted him at the nurse station angrily.
“What are you up to, doctor? He's still breathing! I want to take him home before this
day is aver”

Dr. Tokunaga felt that he could not escape from the unusually persistent demands of
the son. Fe went into the nurse station without answering, worried about what to do.
He felt as though as much as he tried to refuse the son’s requests, he couldn’t keep doing
so forever, He was physically and mentally exhausted. Finally he decided to do the son’s
bidding, and make the patient die.

He decided to use a drug that would make the patient’s heart stop. Looking in the
bookcase at the nurse station, he saw in a drug compendium rhat Wasoran, used for
circutatory conditions, had the side effect of transient heart stoppage. He decided to
use it. But that alone might not kill the patient immediately. So he decided to add
KCl (potassium chloride), which causes damage to the heart’s efectrical function, to
the mix.

Usually potassium chloride is diluted and given patients intravenously, But Dr. Toku-
naga decided to inject it in undiluted form. He asked Nurse Miyoko Takanishi if they
had potassium chloride and Wasoran avaitable. She said “There’s some potassium chlo-
ride, but no Wasoran” But she knew about his trying the other two drugs, and she ac-
ceded to his request. She wrote up an order for Wasoran to the hospital pharmacy, and
gave it to Dr. Tokunaga. He got it from the pharmacy.

Dr. Tokunaga put 5 ml of Wasoran—twice the usual dase—into a syringe. He put
20 mi of potassium chloride in another, He went to the patient’s room. The patient was
breathing laboriously. The son watched him silently.

Facts Constituting the Crime

The defendant, on April 13, 1991 at about 8:35 pm, in Ischara City, Kanagawa-ken,
at Tokai University Affiliated Hospital, 6th floor Room 14, injected the patient first with
Wasoran; wpon seeing that had no effect, he injected 20 ml of undiluted potassium
chloride into the patient’s left arm, Nurse Kadogawa immediately noticed an abnormal-
ity on the heart monitor and shouted, “There’s a ventricular narrowing?” But Dr. Toku-
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