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Supplemental Teaching Materials (3) 

[Exhibit 19-1] 

 

The TV Tube Case 

JFTC Cease and Desist Order  

7 October 2009 

 

(Facts and issues involved)  

 

     JFTC (Fair Trade Commission of Japan) initiated actions under the Japanese 

Antimonopoly Law against Samsung, a Korean electronics company producing TV tubes, 

components of TV sets, other Japanese and Taiwan companies producing the same 

products (“the respondents”), held that those companies conspired to fix the price of TV 

tubes, issued cease-and desist-orders and imposed administrative surcharges on them 

(Order of JFTC on October 7, 2009).  Samsung applied for administrative hearing 

before the Commission on the ground that the JFTC orders were wrongly issued due to 

the fact that they asserted too wide an extraterritorial jurisdiction.  At this time, this 

administrative hearing is still pending at the JFTC. 

A summary of the facts involved in the case are as follows.  Samsung owns 

subsidiaries in South East Asia including Malaysia and its subsidiary in Malaysia 

produces TV tubes.  Samsung directed its subsidiary in Malaysia to produce TV tubes 

and sell them to purchasers in that country.  Samsung entered into competitors from 

Japan and Taiwan to fix the price of TV tubes to be produced and sold by their 

subsidiaries in Malaysia.  Japanese TV producers including Toshiba and Sharp own 

subsidiaries in South East Asia including Malaysia and those subsidiaries produce TV 

sets there using TV tubes produced and sold by the subsidiaries.  So the subsidiaries   

of Toshiba and Sharp purchased TV tubes from the subsidiary of Samsung in Malaysia 

at the price fixed by Samsung and others, produced TV sets and sold them to purchasers 

in South East Asia.  The purchasers did not include Japanese purchasers in Japan.   

Before JFTC initiated a proceeding, Samsung had cancelled the power of attorney 

to receive legal documents in Japan which it bestowed on its Japanese agent.  Articles 

70.17 /18 of the Antimonopoly Law states that JFTC can serve process on a person 

abroad by the consulate general located in the country where the respondent resides 

with the consent of the government of that country and, if this process is impossible, by 

publication at the headquarter of JFTC.  So JFTC attempted to serve a complaint on 

Samsung in Korea but the Korean government refused to grant a permission to serve a 
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complaint in Korea.  Likewise the Malaysian government refused to grant permission 

to serve a complaint on Samsung’s subsidiary located in Malaysia.  Thereupon, JFTC 

served by publication complaints and later cease-and-desist order and order to pay 

surcharges on Samsung and its subsidiary.   

Before the JFTC proceeding, Samsung argues that there is no conduct in Japan 

which would constitute a violation of the Antimonopoly Law since the sale and purchase 

of TV tubes are all made in Malaysia and no TV sets incorporating TV tubes are sold in 

Japan.  Samsung argues that the conduct of Samsung and its subsidiary in Malaysia 

had no effect in Japan and to apply the Japanese Antimonopoly Law on this conduct is 

an impermissible extraterritorial application of domestic law under the jurisdictional 

rules of international law.  

To this argument, JFTC replies that Japanese TV manufacturers (Toshiba and 

Sharp) own subsidiaries in Malaysia.  The TV manufacturers in Japan control and 

manage their subsidiaries in Malaysia and the parent company in Japan and its 

subsidiary in Malaysia constitute a single economic entity.  Therefore, even if the 

subsidiaries of Toshiba and Sharp purchase TV tubes from Samsung’s subsidiary in 

Malaysia, such purchases in substance amount to the purchases by the parents, Toshiba 

and Sharp in Japan, e.g., such purchases can be regarded as having been made in 

Japan.   

At this time, the proceeding is still pending at JFTC and it is not known how long 

it will take before this proceeding is closed. 

 

(Legal issues to be discussed) 

 

     In the above case, the reason why the Korean and Malaysian governments 

refused to grant permission to serve process in their countries is not known.  It may be 

because those foreign governments thought that the attempt on the part of JFTC to 

apply the Japanese Antimonopoly Law on the conduct of a subsidiary of a foreign 

company producing only an indirect effect in Japan is an excessive jurisdictional 

exercise. 

Is it appropriate to serve a process (complaints, orders and other legal documents) 

on a foreign person residing in a foreign country by publication in Japan when the 

government of the country of the residency of that foreign person refuses to give a 

permission to serve process in that country?  Should “international comity” be 

considered when deciding whether a process should be served by publication on a 

foreign person located abroad?  
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On the other hand, if service of process abroad by publication is not allowed in the 

above situation, JFTC cannot initiate a legal action against Samsung.  Is JFTC left 

with no remedy and has to forgo the exercise of enforcement agency?  

What is the legal test to determine whether a domestic competition law applies to 

a conduct in a foreign country?  Should it be an “effect” within the country of a conduct 

occurring abroad which would constitute an appropriate linkage between the conduct 

and the domestic competition law? 

If an “effect” of a conduct occurring abroad justifies a domestic competition law to 

be applied to that conduct, is it necessary that such effect is a “direct, substantial and 

reasonably foreseeable effect” or is it sufficient that it is an indirect effect? 

In the above case, the subsidiaries of Toshiba and Sharp in Malaysia purchased 

TV tubes from the subsidiary of Samsung there at a rigged price and so presumably the 

purchase price was higher than what it would have been if there had not been the price 

fixing agreement among Samsung and competing producers of TV tubes.  The cost of 

the subsidiaries of Toshiba and Sharp in Malaysia was higher than it would have been 

had there not been the price fixing agreement.  If there had not been the price fixing 

agreement, their costs would have been lower and their sales price of TV sets in 

countries other than Japan may have been lower.  However, no TV set incorporating 

TV tubes is sold in the Japanese market.  The only effect of this price fixing agreement 

in Japan would be that the cost of the subsidiaries of Toshiba and Sharp in producing 

TV sets in Malaysia would have been lower, their profits would have been higher and 

the dividends that Toshiba and Sharp (their parents) received would have been higher. 

Is this a sufficiently direct effect of the conduct of Samsung and its subsidiary in 

Malaysia to constitute a jurisdictional link between the conduct and the Japanese 

Antimonopoly Law? 

 

[On 22 May 2015, JFTC affirmed the cease-and-desist and payment of surcharge order. 

An appeal was taken to the Tokyo High Court. The case is pending there.]     
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JUDGMENT OF THE COURT (Third Chamber) 

9 July 2015 (*) 

(Appeal — Competition — Agreements, decisions and concerted practices — 

Article 101 TFEU — Article 53 of the EEA Agreement — Worldwide market for 

liquid crystal display (LCD) panels — Price-fixing — Fines — Guidelines on the 

method of setting fines (2006) — Point 13 — Determination of the value of sales 

to which the infringement relates — Internal sales of the goods concerned outside 

the EEA — Inclusion of sales to third parties in the EEA of finished products 

incorporating the goods concerned) 

In Case C-231/14 P, 

APPEAL under Article 56 of the Statute of the Court of Justice of the European 

Union, brought on 8 May 2014, 

InnoLux Corp., formerly Chimei InnoLux Corp., established in Miaoli County 

(Taiwan), represented by J.-F. Bellis, avocat, and R. Burton, Solicitor, 

appellant, 

the other party to the proceedings being: 

European Commission, represented by A. Biolan, F. Ronkes Agerbeek and 

P. Van Nuffel, acting as Agents, with an address for service in Luxembourg, 



defendant at first instance, 

THE COURT (Third Chamber), 

composed of M. Ilešič, President of the Chamber, A.Ó Caoimh (Rapporteur), 

C. Toader, E. Jarašiūnas and C.G. Fernlund, Judges, 

Advocate General: M. Wathelet, 

Registrar: L. Hewlett, Principal Administrator, 

having regard to the written procedure and further to the hearing on 4 February 

2015, 

after hearing the Opinion of the Advocate General at the sitting on 30 April 2015, 

gives the following 

Judgment 

1        By its appeal, InnoLux Corp., formerly Chimei InnoLux Corp. (‘InnoLux’), seeks 

to have set aside in part the judgment of the General Court of the European Union 

in InnoLux v Commission (T-91/11, EU:T:2014:92, ‘the judgment under appeal’), 

by which the General Court, first, varied Commission Decision C(2010) 8761 

final of 8 December 2010 relating to a proceeding under Article 101 [TFEU] and 

Article 53 of the Agreement on the European Economic Area (Case 

COMP/39.309 — LCD — Liquid Crystal Displays), a summary of which is 

published in the Official Journal of the European Union of 7 October 2011 (OJ 

2011 C 295, p. 8, ‘the decision at issue’), by setting the fine imposed on InnoLux 

in Article 2 of that decision at EUR 288 million and, secondly, dismissed the 

remainder of InnoLux’s action for partial annulment of that decision, in so far as it 

concerned InnoLux, and for a reduction in the amount of that fine. 

 Legal context 

2        Article 23(2) and (3) of Council Regulation (EC) No 1/2003 of 16 December 

2002 on the implementation of the rules on competition laid down in Articles 

[101 TFEU] and [102 TFEU] (OJ 2003 L 1, p. 1) provides: 



‘2.      The Commission may by decision impose fines on undertakings and 

associations of undertakings where, either intentionally or negligently:  

(a)      they infringe Article [101 TFEU] or Article [102 TFEU] ... 

... 

For each undertaking … participating in the infringement, the fine shall not 

exceed 10% of its total turnover in the preceding business year. 

... 

3.      In fixing the amount of the fine, regard shall be had both to the gravity and 

to the duration of the infringement.’ 

3        Point 13 of the Guidelines on the method of setting fines imposed pursuant to 

Article 23(2)(a) of Regulation (EC) No 1/2003 (OJ 2006 C 210, p. 2; ‘the 

Guidelines on the method of setting fines’), entitled ‘Calculation of the value of 

sales’, provides: 

‘In determining the basic amount of the fine to be imposed, the Commission will 

take the value of the undertaking’s sales of goods or services to which the 

infringement directly or indirectly … relates in the relevant geographic area 

within the [European Economic Area (EEA)] ...’ 

 Background to the dispute and the decision at issue 

4        The facts which gave rise to the dispute and the decision at issue, as set out in 

paragraphs 1 to 27 of the judgment under appeal, may be summarised as follows. 

5        Chi Mei Optoelectronics Corp. (‘CMO’) was the company governed by 

Taiwanese law that controlled a group of companies established and operating 

worldwide in the production of liquid crystal display panels (‘LCD panels’). 

6        On 20 November 2009, CMO entered into a merger agreement with InnoLux 

Display Corp. and TPO Displays Corp. By virtue of that agreement, from 

18 March 2010 TPO Displays Corp. and CMO ceased to exist. The surviving 

legal entity changed its name twice, first from InnoLux Display Corp. to Chimei 

InnoLux Corp. and then to InnoLux, the appellant in the present proceedings. 



7        In spring 2006, Samsung Electronics Co. Ltd (‘Samsung’), a company governed 

by Korean law, submitted to the Commission an application for immunity from 

fines pursuant to the Commission Notice on immunity from fines and reduction of 

fines in cartel cases (OJ 2002 C 45, p. 3). In doing so, Samsung disclosed the 

existence of a cartel between several companies, including InnoLux, concerning 

certain types of LCD panels. 

8        On 23 November 2006, the Commission granted conditional immunity to 

Samsung, in accordance with point 15 of that notice, whilst it refused such 

immunity to another cartel participant, LG Display Co. Ltd, (‘LGD’), another 

company governed by Korean law. 

9        On 27 May 2009, the Commission initiated the administrative proceedings and 

adopted a statement of objections addressed to 16 companies, including CMO and 

two European subsidiaries which were wholly owned by it, namely Chi Mei 

Optoelectronics BV and Chi Mei Optoelectronics UK Ltd. That statement of 

objections explained, in particular, the reasons why, applying the case-law of the 

General Court, those two CMO subsidiaries should be held jointly and severally 

liable for the infringements committed by CMO.  

10      Within the period allowed, the addressees of the statement of objections made 

known in writing to the Commission their views on the objections raised against 

them. In addition, a number of the addressees of the statement of objections, 

including InnoLux, availed themselves of their right to be heard orally during the 

hearing held on 22 and 23 September 2009. 

11      By request for information dated 4 March 2010 and by letter of 6 April 2010, the 

parties were invited, inter alia, to submit data concerning the value of sales to be 

taken into account for the calculation of the fines and to comment on that issue. 

CMO replied to that letter on 23 April 2010. 

12      On 8 December 2010, the Commission adopted the decision at issue. That 

decision was addressed to six of the 16 companies to which the statement of 

objections was addressed, including InnoLux, LGD and AU Optronics (‘AUO’). 

By contrast, InnoLux’s subsidiaries were no longer included as addressees. 



13      In the decision at issue, the Commission found there to be a cartel among six 

major international manufacturers of LCD panels, including InnoLux, LGD and 

AUO, concerning the two following categories of products equal to or greater 

than 12 inches in size: LCD panels for information technology, such as those for 

notebooks and PC monitors, and LCD panels for televisions (referred to 

collectively as ‘cartelised LCD panels’). 

14      According to the decision at issue, that cartel took the form of a single and 

continuous infringement of Article 101 TFEU and Article 53 of the Agreement on 

the European Economic Area of 2 May 1992 (OJ 1994 L 1, p. 3) (‘the EEA 

Agreement’), which took place from 5 October 2001 until at least 1 February 

2006. During that period, the participants in the cartel held numerous multilateral 

meetings, which they called ‘Crystal Meetings’. Those meetings had a clearly 

anti-competitive object, since they provided an opportunity for the participants, 

inter alia, to fix minimum prices for cartelised LCD panels, to discuss their future 

prices in order to avoid price reductions and to coordinate increases in prices and 

levels of production. During the infringement period, the cartel participants also 

met bilaterally and frequently exchanged information on matters dealt with in the 

‘Crystal Meetings’. They also took steps in order to verify whether the decisions 

adopted at those meetings had been applied. 

15      In setting the fines imposed by the decision at issue, the Commission used the 

Guidelines on the method of setting fines. In accordance with those Guidelines, 

the Commission established the value of the sales of the cartelised LCD panels 

either directly or indirectly concerned by the infringement. To that end, it 

established the following three categories of sales made by the participants in the 

cartel:  

–        the category of ‘direct EEA sales’, which includes sales of cartelised LCD 

panels to another undertaking within the EEA; 

–        the category ‘direct EEA sales through transformed products’, which 

comprises sales of cartelised LCD panels incorporated, within the group to 

which the producer belongs, into finished products which are then sold to 

another undertaking within the EEA; and 



–        the category of ‘indirect sales’, which comprises sales of cartelised LCD 

panels to another undertaking outside the EEA, which then incorporates the 

panels into finished products which it sells within the EEA. 

16      However, the Commission took the view that it needed to examine only the first 

two categories mentioned in the preceding paragraph, as the inclusion of the third 

category was not necessary for the fines imposed to achieve a sufficient level of 

deterrence. 

17      As regards InnoLux, the Commission rejected its complaints, in particular, that 

the value of relevant sales should have been calculated without taking into 

account its ‘direct EEA sales through transformed products’. 

18      In addition, pursuant to the Commission notice on immunity from fines and 

reduction of fines in cartel cases, the Commission confirmed the total immunity 

granted to Samsung. By contrast, it took the view that the cooperation provided by 

InnoLux did not entitle it to any reduction of the fine. 

19      Taking into account those considerations, the Commission, in Article 2 of the 

decision at issue, ordered InnoLux to pay a fine of EUR 300 000 000. 

 The judgment under appeal 

20      By application lodged at the General Court Registry on 21 February 2011, 

InnoLux brought an action before that court for the annulment in part of the 

decision at issue and the reduction of the amount of the fine imposed on it under 

that decision. 

21      In support of its application, InnoLux put forward three pleas in law, including 

the first plea in law, which alleged that the Commission applied a legally flawed 

concept — that of ‘direct EEA sales through transformed products’ — in 

determining the value of relevant sales for the calculation of the fine, and the third 

plea in law, which alleged that the value of relevant sales used by the Commission 

with regard to InnoLux wrongly included sales other than those relating to 

cartelised LCD panels. 



22      In the judgment under appeal, the General Court upheld the third plea in law and, 

consequently, in exercising its unlimited jurisdiction, reduced the amount of 

InnoLux’s fine to EUR 288 000 000. The General Court dismissed the remainder 

of InnoLux’s action. 

 Forms of order sought by the parties and the procedure before the Court of 

Justice 

23      By its appeal, InnoLux claims that the Court should: 

–        set aside in part the judgment under appeal, in so far as it dismissed its 

action for the annulment in part of the decision at issue; 

–        annul in part the decision at issue and, exercising its unlimited jurisdiction, 

reduce the amount of the fine imposed on InnoLux, and 

–        order the Commission to bear the costs incurred before both the Court of 

Justice and the General Court. 

24      The Commission contends that the Court should dismiss the appeal and order 

InnoLux to pay the costs. 

 The application to reopen the oral procedure 

25      Following the delivery of the Opinion of the Advocate General, the Commission, 

by a document lodged at the Court Registry on 6 May 2015, applied for the oral 

procedure to be reopened. In support of that application, the Commission argues, 

in essence, that the Advocate General’s Opinion distorts some of its arguments 

and borrows passages from the text of the appeal that are misleading and factually 

incorrect. 

26      It must be borne in mind that the Statute of the Court of Justice of the European 

Union and the Rules of Procedure of the Court make no provision for the parties 

to submit observations in response to the Advocate General’s Opinion (see 

judgment in Vnuk, C-162/13, EU:C:2014:2146, paragraph 30 and the case-law 

cited). 



27      Pursuant to the second paragraph of Article 252 TFEU, it is the duty of the 

Advocate General, acting with complete impartiality and independence, to make, 

in open court, reasoned submissions on cases which, in accordance with the 

Statute of the Court of Justice, require the Advocate General’s involvement. The 

Court is not bound either by the Advocate General’s Opinion or by the reasoning 

on which it is based (see judgment in Commission v Parker Hannifin 

Manufacturing and Parker-Hannifin, C-434/13 P, EU:C:2014:2456, paragraph 29 

and the case-law cited). 

28      Consequently, a party’s disagreement with the Opinion of the Advocate General, 

irrespective of the questions that he examines in his Opinion, cannot in itself 

constitute grounds justifying the reopening of the oral procedure (judgment in 

E.ON Energie v Commission, C-89/11 P, EU:C:2012:738, paragraph 62). 

29      None the less, the Court may at any moment, having heard the Advocate General, 

order the reopening of the oral procedure under Article 83 of its Rules of 

Procedure if, inter alia, it considers that it lacks sufficient information or where 

the case must be decided on the basis of an argument which has not been debated 

between the parties or the interested persons referred to in Article 23 of the Statute 

of the Court of Justice (judgment in Nordzucker, C-148/14, EU:C:2015:287, 

paragraph 24). 

30      That is not the position in the present case. Like InnoLux, the Commission set out, 

both during the written part of the procedure and during the oral part, all its 

arguments of fact and law in support of its contentions. The Court therefore 

considers, having heard the Advocate General, that it has before it all the 

necessary information to give judgment and that that information has been the 

subject of debate before it. 

31      In the light of the foregoing, the Court considers that there is no need to order that 

the oral part of the procedure be reopened. 

 The appeal 

32      In support of its appeal, InnoLux puts forward two grounds of appeal. The first 

ground alleges that the General Court erred in law, in that, for the purposes of 

calculating the fine, it took into account — in breach of Article 101 TFEU and 



Article 53 of the EEA Agreement, through recourse to the concept of ‘direct EEA 

sales through transformed products’ — InnoLux’s internal sales outside the EEA 

of the goods concerned by the infringement, on the sole basis that those goods 

were incorporated into the finished products destined for sale to independent third 

parties in the EEA. The second ground alleges that the General Court erred in law 

by applying the concept of ‘direct EEA sales through transformed products’ to 

each of the vertically-integrated cartel participants, thereby failing to observe the 

principle of non-discrimination. 

 The first ground of appeal, concerning the inclusion, for the purposes of 

calculating the fine, of the sales of finished products incorporating the goods 

concerned by the infringement 

 Arguments of the parties 

33      In the first place, InnoLux complains that, in breach of point 13 of the Guidelines 

on the method of setting fines, the General Court included InnoLux’s sales in the 

EEA of finished products — as ‘direct EEA sales through transformed 

products’ — in the value of sales taken into account in order calculate the fine, 

whereas those sales do not relate to the infringement, within the meaning of that 

provision. 

34      InnoLux submits that as the infringement found in the decision at issue covers 

only LCD panels and not the finished products into which they are incorporated, 

the only sales in the EEA to which the infringement relates, within the meaning of 

point 13 of the Guidelines on the method of setting fines, are those of LCD panels, 

whether sold to third parties or supplied intra-group to related customers. Even 

though an LCD is a component of the finished product, what is being sold is not 

an LCD panel for incorporation into a finished product but rather the finished 

product itself. Sales of finished products are not made on the market concerned by 

the infringement. For that reason, sales of finished products in the EEA cannot 

restrict competition on the market for LCD panels in the EEA. They therefore fall 

outside the scope of the finding of infringement set out in the decision at issue. 

35      InnoLux further submits that the General Court was wrong to make a distinction 

between internal deliveries by vertically-integrated cartel participants who form a 

single undertaking with their related purchaser, corresponding to the category 



‘direct EEA sales through transformed products’, and those who do not, 

corresponding to the category ‘direct EEA sales’. There is no support in the 

finding of infringement for such a distinction, since that finding encompasses 

intra-group sales. 

36      In that regard, InnoLux submits that the General Court erred in finding, in 

paragraphs 48 and 49 of the judgment under appeal, that the choice made to take 

into account ‘direct EEA sales through transformed products’ is all the more 

justified on the ground that it was clear from the evidence that internal sales of 

cartelised LCD panels to undertakings participating in the cartel were made at 

prices affected by the cartel and the cartel participants were aware that the price of 

cartelised LCD panels affected the price of the finished products into which they 

were incorporated. Those findings refer to all the parties to the infringement in 

general. The distinction between intra-group sales which are ‘real’, meaning that 

they can be counted as such for the calculation of the fine, and those which are not 

‘real’, meaning that they are ignored and replaced by ‘real’ sales to third parties in 

the shape of an LCD panel in a finished product, is therefore completely artificial. 

37      In the second place, InnoLux submits that the Commission failed to have regard 

to the case-law of the General Court resulting from the judgment in Europa 

Carton v Commission (T-304/94, EU:T:1998:89), confirmed by the Court of 

Justice in the judgment in Guardian Industries and Guardian Europe v 

Commission (C-580/12 P, EU:C:2014:2363), inasmuch as, instead of treating 

internal sales exactly as if they were sales to third parties, the Commission applied 

to some of the addressees of the decision at issue a different criterion to determine 

the location of their internal sales. 

38      InnoLux submits that, in the case of sales of LCD panels to third parties, the 

criterion used by the Commission is the place of delivery of the LCD panels for 

incorporation into finished products, regardless of where the finished products are 

sold. By contrast, in the case of internal deliveries of LCD panels by InnoLux, the 

criterion used referred to the place of delivery of the finished product into which 

the LCD panel is incorporated, regardless of where the LCD panels are 

incorporated into such finished products. The Commission afforded a differential, 

less favourable treatment to internal deliveries of LCD panels by some of the 

vertically-integrated addressees of the decision at issue. In fact, since the cartel 

extended to internal sales as well as sales to third parties the correct application of 



the judgment in Europa Carton v Commission (T-304/94, EU:T:1998:89) was to 

count all deliveries of LCD panels by any cartel participant in the EEA, whether 

made to third parties or intra-group. 

39      In the third place, InnoLux submits that it follows from the judgment in Ahlström 

Osakeyhtiö and Others v Commission (C-89/85, C-104/85, C-114/85, C-116/85, 

C-117/85 and C-125/85 to C-129/85, EU:C:1993:120) that the European Union’s 

jurisdiction extends, not to every and any sale made in the EEA, but merely to 

sales made in the EEA of relevant goods to which the concerted action giving rise 

to the finding of an infringement relates. In the present case, the infringement 

concerned only LCD panels, not downstream finished products into which they 

are incorporated. The General Court was therefore wrong to hold, in paragraph 70 

of the judgment under appeal, that the judgment in Ahlström Osakeyhtiö and 

Others v Commission (C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and 

C-125/85 to C-129/85, EU:C:1993:120) enabled account to be taken of the 

internal deliveries of LCD panels by InnoLux outside the EEA because those 

LCD panels were incorporated into the finished products by companies belonging 

to the same undertaking and those products were sold in the EEA by that 

undertaking. 

40      InnoLux also submits that the General Court disregards the test in the judgment 

in Ahlström Osakeyhtiö and Others v Commission (C-89/85, C-104/85, C-114/85, 

C-116/85, C-117/85 and C-125/85 to C-129/85, EU:C:1993:120) when it states, in 

paragraph 46 of the judgment under appeal, that sales of finished products 

incorporating LCD panels are ‘harmful to competition within the EEA.’ Those 

sales of finished products are not made on the EEA market concerned by the 

infringement. By definition, those sales cannot therefore restrict competition on 

that market. It is not sufficient to identify ‘sales having a link with the EEA’ in 

order to establish jurisdiction of the European Union under the test set out in 

Ahlström Osakeyhtiö and Others v Commission (C-89/85, C-104/85, C-114/85, 

C-116/85, C-117/85 and C-125/85 to C-129/85, EU:C:1993:120). What must, 

however, be shown is the existence of sales in the EEA of the goods concerned by 

the infringement, namely LCD panels. 

41      In the fourth place, InnoLux submits that it is contrary to paragraph 33 of the 

judgment in Istituto Chemioterapico Italiano and Commercial Solvents v 

Commission (6/73 and 7/73, EU:C:1974:18) to take the view that internal 



deliveries of LCD panels to manufacturing facilities in the EEA, as in Samsung’s 

case, are not sales in the EEA when the finished products into which the LCD 

panels are incorporated are sold outside the EEA. The view that an internal sale of 

LCD panels within the EEA restricts competition within the EEA only when the 

finished product into which the LCD panel is incorporated is sold in the EEA is 

misconceived. 

42      In the fifth place, InnoLux submits that the test used by the Commission and the 

General Court to identify the place of internal deliveries gives rise to a risk of 

concurrent penalties and jurisdictional conflict with other competition authorities, 

in that it may lead to the self-same transaction being subject to a finding of 

infringement and sanctioned by multiple competition authorities worldwide. 

Consequently, in the present case, if the Commission imposes a fine in relation to 

a transaction concerning a component delivered outside the EEA on the ground 

that a finished product in which that component has been incorporated was sold in 

the EEA, the self-same transaction may be sanctioned both outside and inside the 

EEA. 

43      The Commission contends that the reasoning which the General Court adopted in 

order to reject InnoLux’s arguments is not wrong in law. The first ground of 

appeal is therefore unfounded. In addition, the final argument of that ground of 

appeal is new and therefore inadmissible, since it is raised for the first time in 

these appeal proceedings. 

 Findings of the Court 

44      By its first ground of appeal, InnoLux submits essentially that the General Court 

erred in law by including in the value of sales taken into account in order to 

calculate the fine imposed on it — as ‘direct EEA sales through transformed 

products’ — sales in the EEA of finished products by its wholly-owned 

subsidiaries situated outside the EEA, after the cartelised LCD panels had been 

incorporated into those products, even though those sales do not relate to the 

infringement. In so doing, it is alleged that the General Court disregarded both 

point 13 of the Guidelines on the method of setting fines and the relevant case-law 

of the Court of Justice and the General Court as well as the limits of the 

Commission’s territorial jurisdiction. 



45      It must be noted that the second subparagraph of Article 23(2) of Regulation 

No 1/2003 provides that for each undertaking and each association of 

undertakings participating in the infringement the fine must not exceed 10% of its 

total turnover in the preceding business year.  

46      As the Court has previously held, the Commission must assess, in each specific 

case and having regard both to the context and the objectives pursued by the 

scheme of penalties created by that regulation, the intended impact on the 

undertaking in question, taking into account in particular a turnover which reflects 

the undertaking’s real economic situation during the period in which the 

infringement was committed (judgments in Britannia Alloys & Chemicals v 

Commission, C-76/06 P, EU:C:2007:326, paragraph 25; Guardian Industries and 

Guardian Europe v Commission, C-580/12 P, EU:C:2014:2363, paragraph 53; 

and LG Display and LG Display Taiwan v Commission, C-227/14 P, 

EU:C:2015:258, paragraph 49). 

47      In accordance with the Court’s settled case-law, it is permissible, for the purpose 

of setting the fine, to have regard both to the total turnover of the undertaking, 

which gives an indication, albeit approximate and imperfect, of the size of the 

undertaking and of its economic power, and to the proportion of that turnover 

accounted for by the goods in respect of which the infringement was committed, 

which gives an indication of the scale of the infringement (judgments in Musique 

Diffusion française and Others v Commission, 100/80 to 103/80, EU:C:1983:158, 

paragraph 121; Guardian Industries and Guardian Europe v Commission, 

C-580/12 P, EU:C:2014:2363, paragraph 54; and LG Display and LG Display 

Taiwan v Commission, C-227/14 P, EU:C:2015:258, paragraph 50). 

48      According to the Court’s case-law, although Article 23(2) of Regulation 

No 1/2003 leaves the Commission a discretion, it nevertheless limits the exercise 

of that discretion by establishing objective criteria to which the Commission must 

adhere. Thus, first, the amount of the fine that may be imposed on an undertaking 

is subject to a quantifiable and absolute ceiling, so that the maximum amount of 

the fine that can be imposed on a given undertaking can be determined in advance. 

Secondly, the exercise of that discretion is also limited by rules of conduct which 

the Commission has imposed on itself, in particular in the Guidelines on the 

method of setting fines (judgments in Guardian Industries and Guardian Europe 



v Commission, C-580/12 P, EU:C:2014:2363, paragraph 55, and LG Display and 

LG Display Taiwan v Commission, C-227/14 P, EU:C:2015:258, paragraph 51). 

49      Point 13 of the 2006 Guidelines states, ‘[i]n determining the basic amount of the 

fine to be imposed, the Commission will take the value of the undertaking’s sales 

of goods or services to which the infringement directly or indirectly … relates in 

the relevant geographic area within the EEA’. Those Guidelines state, at point 6, 

that ‘[t]he combination of the value of sales to which the infringement relates and 

of the duration of the infringement is regarded as providing an appropriate proxy 

to reflect the economic importance of the infringement as well as the relative 

weight of each undertaking in the infringement’. 

50      Point 13 of the Guidelines on the method of setting fines therefore pursues the 

objective of adopting, as the starting point for the setting of the fine imposed on 

an undertaking, an amount which reflects the economic significance of the 

infringement and the relative size of the undertaking’s contribution to it 

(judgments in Team Relocations and Others v Commission, C-444/11 P, 

EU:C:2013:464, paragraph 76; Guardian Industries and Guardian Europe v 

Commission, C-580/12 P, EU:C:2014:2363, paragraph 57; and LG Display and 

LG Display Taiwan v Commission, C-227/14 P, EU:C:2015:258, paragraph 53). 

51      Consequently, the concept of the value of sales referred to in point 13 of those 

Guidelines encompasses the sales made on the market concerned by the 

infringement in the EEA, and it is not necessary to determine whether those sales 

were genuinely affected by that infringement, since the proportion of the overall 

turnover deriving from the sale of goods in respect of which the infringement was 

committed is best able to reflect the economic importance of that infringement 

(see, to that effect, judgments in Team Relocations and Others v Commission, 

C-444/11 P, EU:C:2013:464, paragraphs 75 to 78; Guardian Industries and 

Guardian Europe v Commission, C-580/12 P, EU:C:2014:2363, paragraphs 57 to 

59; Dole Food and Dole Fresh Fruit Europe v Commission, C-286/13 P, 

EU:C:2015:184, paragraphs 148 and 149; and LG Display and LG Display 

Taiwan v Commission, C-227/14 P, EU:C:2015:258, paragraphs 53 to 58 and 64). 

52      In the present case, it is established, as is apparent in particular from 

paragraphs 73 and 90 of the judgment under appeal, that InnoLux’s sales taken 

into account for the purposes of setting the amount of the fine for ‘direct EEA 



sales through transformed products’ were not made on the product market 

concerned by the infringement, in this case the market for the cartelised LCD 

panels, but on a different product market, namely the downstream market for 

finished products incorporating the cartelised LCD panels; those panels had in 

that case been the subject of internal sales outside the EEA between InnoLux and 

its vertically-integrated subsidiaries. 

53      It is, however, apparent from paragraph 45 of the judgment under appeal that the 

sales of finished products incorporating the cartelised LCD panels were not taken 

into account up to their full value, but only up to the proportion of that value 

which corresponded to the value of the cartelised LCD panels that were 

incorporated into the finished products, when the latter were sold by the 

undertaking to which InnoLux belongs to independent third parties established in 

the EEA. That finding has not been challenged. 

54      Contrary to the what InnoLux maintains, the General Court did not err in law in 

holding, in particular in paragraph 47 of the judgment under appeal, that the 

Commission could take into account in that manner the sales of finished products 

in order to calculate the amount of the fine. 

55      Admittedly the concept of the ‘value of sales’ referred to in point 13 of the 

Guidelines on the method of setting fines cannot extend to encompassing sales 

made by the undertaking in question which in no way fall within the scope of the 

alleged cartel (see Team Relocations and Others v Commission, C-444/11 P, 

EU:C:2013:464, paragraph 76; Guardian Industries and Guardian Europe v 

Commission, C-580/12 P, EU:C:2014:2363, paragraph 57; and LG Display and 

LG Display Taiwan v Commission, C-227/14 P, EU:C:2015:258, paragraph 53). It 

would, however, be contrary to the goal pursued by Article 23(2) of Regulation 

No 1/2003 if the vertically-integrated participants in a cartel could, solely because 

they incorporated the goods the subject of the infringement into the finished 

products outside the EEA, expect to have excluded from the calculation of the fine 

the proportion of the value of their sales of those finished products in the EEA 

that are capable of being regarded as corresponding to the value of the goods the 

subject of the infringement. 

56      As the General Court found in essence in paragraph 71 of the judgment under 

appeal, and as the Court of Justice has also held, vertically-integrated 



undertakings may benefit from a horizontal price-fixing agreement concluded in 

breach of Article 101 TFEU, not only when sales are made to independent third 

parties on the market for the goods the subject of the infringement, but also on the 

downstream market in processed goods made up of, inter alia, the goods which 

are the subject of the infringement, and is so for two different reasons. Either the 

price increases of the inputs which result from the infringement are passed on by 

those undertakings in the price of the processed goods, or those undertakings do 

not pass these increases on, which thus effectively grants them a cost advantage in 

relation to their competitors which obtain those same inputs on the market for the 

goods which are the subject of the infringement (judgment in Guardian Industries 

and Guardian Europe v Commission, C-580/12 P, EU:C:2014:2363, 

paragraph 60). 

57      It follows that the General Court was fully entitled to hold, in paragraphs 70 and 

71 of the judgment under appeal that when a vertically-integrated undertaking 

incorporates the goods in respect of which the infringement was committed into 

the finished products in its production units situated outside the EEA, the sale by 

that undertaking of those finished products in the EEA to independent third parties 

is liable to affect competition on the market for those products and, therefore, 

such an infringement may be considered to have had repercussions in the EEA, 

even if the market for the finished products in question constitutes a separate 

market from that concerned by the infringement. 

58      In that regard, the General Court found moreover, in paragraphs 48 and 49 of the 

judgment under appeal, first, that it is clear from the evidence presented, in 

particular in recital 394 of the decision at issue, which was not called in question 

before the General Court, that internal sales of cartelised LCD panels to 

undertakings participating in the cartel were made at prices affected by the cartel 

and, secondly, that it is apparent, in particular from recitals 92 and 93 of the 

decision at issue, that the cartel participants were aware that the price of cartelised 

LCD panels affected the price of the finished products into which they were 

incorporated. 

59      It should be recalled that, according to the settled case-law of the Court of Justice, 

the General Court has exclusive jurisdiction to find and appraise the relevant facts 

and, in principle, to examine the evidence it accepts in support of those facts. 

Provided that the evidence has been properly obtained and the general principles 



of law and the rules of procedure in relation to the burden of proof and the taking 

of evidence have been observed, it is for the General Court alone to assess the 

value which should be attached to the evidence produced to it. Save where the 

clear sense of the evidence has been distorted, that assessment does not therefore 

constitute a point of law which is subject as such to review by the Court of Justice 

(judgment in E.ON Energie v Commission, C-89/11 P, EU:C:2012:738, 

paragraph 64 and the case-law cited). 

60      Although in support of its first ground of appeal InnoLux submits that the 

evidence relied on in paragraphs 48 and 49 of the judgment under appeal referred 

not only to vertically-integrated undertakings in respect of which the Commission 

used the concept of ‘direct EEA sales through transformed products’, but also 

other cartel participants, possibly all such participants, InnoLux does not allege 

that the General Court distorted that evidence. 

61      In those circumstances, the General Court was fully entitled to find, in 

paragraphs 46, 70 and 84 of the judgment under appeal, that while not made on 

the market for the goods concerned by the infringement, the sales of the finished 

products none the less distorted competition in the EEA in breach of Article 101 

TFEU, to the detriment of consumers in particular. The General Court did not 

therefore err in law in finding, in particular in paragraphs 47 and 87 of that 

judgment, that the sales of the finished products were related to the infringement 

in the EEA, within the meaning of point 13 of the Guidelines on the method of 

setting fines. 

62      It should also be pointed out that excluding those sales would have the effect of 

artificially minimising the economic significance of the infringement committed 

by a particular undertaking, since the mere fact such sales genuinely affected by 

the cartel in the EEA are excluded from being taken into account would lead to 

the imposition of a fine which bore no actual relation to the scope of application 

of that cartel in that territory (see, by analogy, judgments in Team Relocations and 

Others v Commission, C-444/11 P, EU:C:2013:464, paragraph 77; Guardian 

Industries and Guardian Europe v Commission, C-580/12 P, EU:C:2014:2363, 

paragraph 58; and LG Display and LG Display Taiwan v Commission, C-227/14 P, 

EU:C:2015:258, paragraph 54). 



63      In particular, as the General Court found in paragraphs 46, 47, 71 and 74 of the 

judgment under appeal, to ignore the value of those sales would inevitably give an 

unjustified advantage to vertically-integrated companies which, like InnoLux, 

incorporate a significant part of the goods in respect of which the infringement 

was committed in their production units established outside the EEA, enabling 

them to avoid the imposition of a fine proportionate to their importance on the 

market for those goods and the harm which their conduct does to normal 

competition in the EEA. 

64      In that regard, the General Court cannot be criticised for drawing a distinction 

between the sales made by the cartel participants depending on whether or not 

they form a single undertaking with the companies incorporating the goods 

concerned by the infringement into the finished products. 

65      According to the settled case-law of the Court, in the context of competition law 

the term ‘undertaking’ must be understood as designating an economic unit even 

if in law that economic unit consists of several natural or legal persons (see, in 

particular, judgments in Hydrotherm Gerätebau, 170/83, EU:C:1984:271, 

paragraph 11, and Arkema v Commission, C-520/09 P, EU:C:2011:619, 

paragraph 37). 

66      Consequently, as the General Court was fully entitled to find in paragraph 90 of 

the judgment under appeal, cartel participants which like InnoLux form a single 

undertaking, for the purposes of Article 101 TFEU, with the production units 

which incorporate the goods concerned into the finished products are in an 

objectively different situation from cartel participants which, like the appellants in 

the judgment in LG Display and LG Display Taiwan (C-227/14 P, EU:C:2015:258, 

paragraphs 46 and 47), form a separate undertaking, for the purposes of that 

provision, from the undertaking which incorporates the goods. While in the first 

case the sales of the goods concerned are internal in nature, in the second case 

those sales are made to independent third-party undertakings. That objective 

difference in situation therefore justifies treating those sales differently. InnoLux 

has at no point challenged in these appeal proceedings the findings of the General 

Court, in particular those in paragraphs 70 and 90 of the judgment under appeal, 

regarding whether or not cartel participants formed a single undertaking. 



67      Admittedly, as InnoLux has argued, in the judgment in Guardian Industries and 

Guardian Europe v Commission (C-580/12 P, EU:C:2014:2363, paragraph 59) 

the Court held, in a context internal to the EEA, that in order to determine the 

value of sales to be taken into account for the purposes of calculating the amount 

of the fines imposed for breach of Article 101 TFEU, a distinction should not be 

drawn depending on whether those sales are to independent third parties or to 

entities belonging to the same undertaking. 

68      It does not, however, follow from that judgment, contrary to InnoLux’s 

arguments at the hearing before the Court, that internal sales should be treated in 

the same manner as sales to independent third parties, so that where, for 

independent third parties, only sales in the EEA were taken into account, likewise 

only the internal sales in the EEA should be counted in order to calculate the fine. 

69      As the General Court held in essence in paragraphs 73 and 74 of the judgment 

under appeal, from the judgment in Guardian Industries and Guardian Europe v 

Commission (C-580/12 P, EU:C:2014:2363) it follows only that the value of sales 

to be taken into account for the purposes of calculating the fine imposed on a 

vertically-integrated undertaking must generally encompass all the sales relating 

to the goods concerned by the infringement in the EEA, including the internal 

sales of those goods within that undertaking.  

70      However, whereas in the present case the internal sales of the goods concerned 

by the infringement took place within a vertically-integrated undertaking outside 

the EEA, nothing precludes, for the purposes of setting the fine to be imposed on 

a cartel participant belonging to that undertaking, account being taken of the sales 

of finished products by that undertaking in the EEA to independent third parties. 

On the contrary, as noted in paragraph 56 above, it is apparent precisely from 

paragraph 60 of the judgment in Guardian Industries and Guardian Europe v 

Commission (C-580/12 P, EU:C:2014:2363) that those sales must generally be 

taken into account since they were inevitably affected by that infringement. 

71      In that regard, InnoLux’s arguments concerning the territorial jurisdiction of the 

Commission are irrelevant. 

72      Admittedly, as the General Court noted in paragraph 58 of the judgment under 

appeal, it is apparent from the case-law of the Court of Justice that when 



undertakings which are established outside the EEA, but which produce goods 

that are sold within the EEA to third parties, collude on the prices they charge to 

their customers in the EEA and put that collusion into effect by selling at prices 

which are actually coordinated, they are taking part in collusion which has the 

object and effect of restricting competition within the internal market within the 

meaning of Article 101 TFEU and which the Commission has territorial 

jurisdiction to proceed against (see, to that effect, judgment in Ahlström 

Osakeyhtiö and Others v Commission, C-89/85, C-104/85, C-114/85, C-116/85, 

C-117/85 and C-125/85 to C-129/85, EU:C:1993:120, paragraphs 13 and 14). 

73      In the present case, it not disputed, however, that the Commission had 

jurisdiction to apply Article 101 TFEU to the cartel at issue, since as is apparent 

from paragraphs 42 and 66 of the judgment under appeal, the cartel participants, 

including InnoLux, implemented that worldwide cartel in the EEA by making 

sales in the EEA of the goods concerned by the infringement to independent third 

parties. 

74      By contrast, the present ground of appeal concerns a separate question, namely 

the calculation of the amount of the fine to be imposed on InnoLux for that 

infringement of Article 101 TFEU. In that regard, it is important, in accordance 

with the case-law referred to in paragraphs 46 to 51 above, to determine the value 

of sales to be taken into account, so that the amount of that fine reflects the 

economic importance of the infringement as well as the relative weight of 

InnoLux in the infringement. As is apparent from paragraphs 52 to 70 above, the 

General Court was fully entitled to find that the Commission could, to that end, 

when the internal sales of the goods concerned by the infringement were made by 

InnoLux outside the EEA, take into account the sales of finished products by it in 

the EEA to independent third parties. 

75      As regards, in that respect, InnoLux’s argument that taking those sales into 

account in order to calculate the fine imposed for breach of Article 101 TFEU is 

likely to result in the same anti-competitive conduct giving rise to concurrent 

penalties imposed by the competition authorities of a non-member State, it must 

be pointed out that, contrary to the Commission’s contentions, that claim is 

admissible at the appeal stage in the light of Article 170(1) of the Rules of 

Procedure of the Court, since it does not change the subject-matter of the 

proceedings. However, it must be borne in mind that, as the Court has held, 



neither the principle non bis in idem nor any other principle of law obliges the 

Commission to take account of proceedings and penalties to which the 

undertaking has been subject in non-member States (see judgments in Showa 

Denko v Commission, C-289/04 P, EU:C:2006:431, paragraphs 52 to 58; SGL 

Carbon v Commission, C-308/04 P, EU:C:2006:433, paragraphs 28 to 34; and 

SGL Carbon v Commission, C-328/05 P, EU:C:2007:277, paragraphs 24 to 35). 

76      As regards InnoLux’s claim based on paragraph 33 of the judgment in Istituto 

Chemioterapico Italiano and Commercial Solvents v Commission (6/73 and 7/73, 

EU:C:1974:18), it suffices to note that that judgment is of no relevance in the 

context of the present ground of appeal. This is because, as the General Court was 

fully entitled to find in paragraph 87 of the judgment under appeal, that judgment 

concerned not the setting of the fines imposed for breach of the competition rules 

laid down by the Treaty on the Functioning of the European Union, but the 

conditions for applying the prohibition of abuse of a dominant position laid down 

in Article 102 TFEU, in particular the condition relating to the effect on trade 

between Member States. 

77      In the light of the foregoing considerations, the first ground of appeal must be 

rejected as unfounded. 

 The second ground of appeal, concerning the principle of non-discrimination 

 Arguments of the parties 

78      In the first place, InnoLux submits that the distinction drawn by the General 

Court between vertically-integrated undertakings, depending on whether or not 

they form a single undertaking with related entities, is not based on any relevant 

distinction. Thus, in its judgment in LG Display and LG Display Taiwan v 

Commission (T-128/11, EU:T:2014:88), in order to reject the argument that the 

sales of LCD panels to the applicants’ parent companies in that case should be 

excluded, the General Court did not rely on the fact that the sales in question were 

made within a single undertaking. On the contrary, at paragraph 89 of that 

judgment, the General Court found that the sales in question were in fact sales to 

related parties which came within the scope of the finding of infringement solely 

by virtue of the fact that intra-group sales were covered by the cartel. From that 

viewpoint, there is no difference whatsoever between the intra-group deliveries 



made by the applicants in the judgment in LG Display and LG Display Taiwan v 

Commission (T-128/11, EU:T:2014:88) and those made by InnoLux in the present 

case. 

79      InnoLux submits that that distinction also lacks objectivity and coherence. In 

paragraph 140 of the judgment in LG Display and LG Display Taiwan v 

Commission (T-128/11, EU:T:2014:88), the General Court states that 

‘wholly-owned subsidiaries were regarded as forming part of the same 

undertaking as the cartel participants, whereas companies with a shareholding in 

companies forming part of the cartel were not regarded as parent companies 

where it was not shown that the conditions laid down in that regard by the 

case-law were met’. The logic of distinguishing among vertically-integrated 

companies depending upon whether the relevant sales are made to related 

subsidiaries rather than related parent companies is difficult to grasp. 

80      In the second place, InnoLux submits that the General Court erred in law in 

relying, in paragraphs 93 and 94 of the judgment under appeal, on the principle of 

legality in order to reject its arguments based on the principle of equal treatment. 

It is clear from the judgment in Alliance One International and Standard 

Commercial Tobacco v Commission and Commission v Alliance One 

International and Others (C-628/10 P and C-14/11 P, EU:C:2012:479) that it is 

only in situations where a party claims the benefit of an illegal method for the 

calculation of the fine that the principle of legality can be invoked to deny it that 

benefit. In the present case, however, InnoLux has been deprived of the benefit of 

a method for calculating the fine that is perfectly legal. Indeed, the method applied 

to intra-group deliveries of LCD panels by LGD and AUO is that which the 

General Court and the Court of Justice upheld in the judgment in Europa Carton v 

Commission (T-304/94, EU:T:1998:89) and KNP BT v Commission (C-248/98 P, 

EU:C:2000:625). The General Court also upheld the legality of that method in the 

judgment in LG Display and LG Display Taiwan v Commission (T-128/11, 

EU:T:2014:88) and therefore contradicts itself in the judgment under appeal. 

81      The Commission contends that the present ground of appeal is unfounded and 

must therefore be rejected. 

 Findings of the Court 



82      The second ground of appeal, which seeks, in essence, to challenge the 

distinction between the cartel participants, drawn by the General Court, depending 

on whether they form a single undertaking with the companies incorporating the 

goods concerned by the infringement into the finished products must be rejected 

as unfounded on the same grounds as those set out in paragraphs 64 to 66 above 

relating to the first ground of appeal. 

83      In any event, in so far as the present ground of appeal is directed at paragraphs 93 

and 94 of the judgment under appeal, it must be rejected as ineffective, since it 

relates to grounds included in the judgment purely for the sake of completeness 

which cannot lead to the judgment being set aside (see, in particular, judgment in 

Dansk Rørindustri and Others v Commission, C-189/02 P, C-202/02 P, 

C-205/02 P to C-208/02 P and C-213/02 P, EU:C:2005:408, paragraph 148 and 

the case-law cited). 

84      In paragraph 92 of the judgment under appeal, the General Court held — and this 

is not called into question in the present appeal — that even if the Commission 

was wrong to have concluded that neither LGD nor AUO formed a single 

undertaking with the companies related to them, that would be of no benefit at all 

to InnoLux, since those alleged errors, even if they were established, would not 

show that the concept of ‘direct EEA sales through transformed products’ is itself 

erroneous, that concept being defined independently of the cases to which it has or 

has not been applied. Consequently, since the General Court rejected InnoLux’s 

arguments on that point as inadmissible on the ground of lack of interest in 

bringing proceedings, the findings in paragraphs 93 and 94 of the judgment under 

appeal concerning the merits of those arguments were presented only in the 

alternative, as is apparent moreover from the expression ‘[i]n any event’ 

preceding those paragraphs. 

85      In the light of the foregoing, the second ground of appeal must be rejected as 

being in part unfounded and in part ineffective. 

86      It follows from all of the foregoing considerations that the appeal must be 

dismissed in its entirety. 

 Costs 



87      Under Article 138(1) of the Rules of Procedure, which applies to appeal 

proceedings by virtue of Article 184 thereof, the unsuccessful party is to be 

ordered to pay the costs if they have been applied for in the successful party’s 

pleadings. 

88      Since the Commission has applied for costs against InnoLux, and the latter has 

been unsuccessful, InnoLux must be ordered to pay the costs. 

On those grounds, the Court (Third Chamber) hereby: 

1.      Dismisses the appeal; 

2.      Orders InnoLux Corp. to pay the costs. 

[Signatures] 

 

* Language of the case: English. 
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Diagram of the Samsung Case (Japan) , the Innolux Case (EU) and the Motorola Case (U.S.) 

 

The Samsung Case 

22 May 2015 

Fair Trade Commission of Japan 

 

 

Another foreign country 
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Samsung and others enter into international cartel on TV tubes. 

Japanese TV manufacturer has a subsidiary in foreign country. 

Samsung has a subsidiary in foreign country. 

Samsung’s foreign subsidiary sells tubes to Japanese company’s subsidiary. 

Japanese TV manufacturer and its foreign subsidiary are a single economic entity. 

Japanese manufacturer’s subsidiary buys tubes. 

Japanese manufacturer’s foreign subsidiary (or the parent) sells TV sets containing tubes 

to countries other than Japan.   

  

export 

export? 

Japanese TV 

manufacturer 
subsidiary 

subsidiary 
sells

& 
buys 

Samsung 

cartel participant 

cartel participant 

international 
cartel 

single economic entity 



 

2 
 

The Innolux Case 

9 July 2015 

The European Court of Justice 

 

Foreign country                                       EEA 
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Innolux is a manufacturer of LCD. 

Innolux, Samsung and others enter into an int’l cartel fixing LCD’s prices.  

Innolux’s foreign subsidiary incorporates LCD into finished products (cellphones, etc.) 

Innolux and subsidiary are a single economic entity. 

Innolux’s subsidiary exports the finished products to EEA.  
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The Motorola Case 

15 January 2015 

U.S. Court of Appeals (7th Cir.) 
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Motorola is a U.S. company producing electronic products. 

There is an int’l cartel in foreign country fixing LCD prices. 

Motorola’s subsidiary in foreign country buys and incorporates LCD into the finished 

products. 

Motorola buys the finished products from its subsidiary, brings them into U.S. and sells them 

in U.S.  
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Supplemental Teaching Materials (4) 

[Exhibit 19-2] 
 

The Empagran Case and Amicus Curae Brief of the Japanese Government: 
Empagran SA et al v. F. Hoffman-La Roche Ltd., 2001 WL 76136 (D.D.C., June 7, 20001) 
 
(Summary of fact and decision) 
 
     U.S., EU and other antitrust authorities investigated a large scale international 
cartel to fix prices of vitamins in which U.S., European and Japanese pharmaceutical 
companies participated.  Criminal and administrative penalties were imposed on them.  
Later purchasers (consumers) who purchased vitamin from members of the cartel in 
foreign countries brought private suits in U.S. courts to recover treble damage caused 
by inflated prices of vitamin in their countries.   
     The fact of the case is presented in summary below.   

A Japanese purchaser of vitamin (Mr. X) purchased vitamin in Japan from a 
Japanese company Y which had been a member of an international cartel in which 
Company Y and Company Z (a U.S. company) participated.  Company Y and Company 
Z agreed to raise price of vitamin both in Japan and U.S.  According to this agreement, 
Company Y raised price of vitamin in Japan and Company Z raised price in U.S. 
simultaneously.  Mr. X brought an antitrust suit in U.S. under U.S. antitrust laws 
alleging that he had to pay overcharged price in Japan for vitamin because of this cartel 
agreement and requested the U.S. court to give him a damage award by which he would 
recover three times the amount of damage that he had sustained by this cartel 
agreement plus attorney fee that he had to pay.  
     U.S. District Court denied recovery for the reason that the alleged damage was 
caused by a price raising in Japan and the linkage between the damage and U.S. 
jurisdiction was too remote.  U.S. Court of Appeals reversed this decision and stated 
that Mr. X stated a cause of action correctly because there would have been no price rise 
in U.S. but for the parallel price rise in Japan and, in this sense, the damage sustained 
by Mr. X in Japan is sufficiently connected to the U.S. jurisdiction.   

The U.S. Supreme Court handed down a decision denying the recovery of damage 
claimed by Mr. X for the following reason.  It stated that, to establish U.S. jurisdiction 
in this case, it would be necessary to state that there was a sufficient nexus between the 
damage in a foreign country and the effect of unlawful conduct in the U.S. market.  
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This nexus could not be a mere “but for” relationship between the foreign damage and a 
domestic effect.  There had to be the relationship of “ proximate cause” between them.  
The Supreme Court did not explain what this proximate cause was and this question is 
left to future decisions.  

During the proceeding at the Supreme Court, the Japanese government submitted 
to the U.S. Supreme Court an amicus curiae brief in which it argued that an exercise of 
U.S. jurisdiction over this matter is an excess of jurisdiction which is not permitted 
under the rules of international law.   
 
(Amicus curiae brief by the Japanese government) 
 
See the attached amicus brief. 
 
(Legal issues to be discussed) 
 
(a)  Under U.S. antitrust laws, a successful plaintiff in an antitrust suit can recover 

three times the damage sustained plus reasonable attorney fee that it had to pay.  
There is no such remedy in competition laws of any other country.  Therefore, if a 
foreign person who has been injured in a foreign country by a conduct there which is 
linked with the effect in the United States, there would be a large number of 
antitrust suits in the United States brought by foreign persons against foreign 
companies.  This will be an effective deterrence to unlawful international cartels.  
In order to strengthen the deterrent effect of competition law against international 
cartels, it is a good idea to permit such suits and allow U.S. courts to handle them. 

(b) Major trading nations enforce competition laws and injured persons are encouraged 
to bring private suits in courts to recover the damage sustained.  If foreign persons 
injured by anticompetitive conducts abroad are allowed to bring suits in the United 
States, courts in other major trading nations will be unused and hollowed out.   

(c) There are two views on the Empagran Decision in the United States.  Which would 
you think is more persuasive than other? 
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QUESTION PRESENTED 
 
May foreign plaintiffs pursue Sherman Act claims seeking recovery for injuries sustained in 

transactions occurring entirely outside United States commerce? 
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PARTIES TO THE PROCEEDING 
 
Petitioners, who were Appellees in the United States Court of Appeals for the District of 

Columbia Circuit, are as follows: F. Hoffmann-La Roche, Ltd.; Hoffmann-La Roche Inc.; 

Roche Vitamins Inc.; BASF AG; BASF Corporation; Rhône-Poulenc Animal Nutrition Inc.; 

Rhône-Poulenc Inc.; Hoechst Marion Roussel S.A.; Rhône-Poulenc S.A.; Takeda Chemical 
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Inc.; Eisai Inc.; Akzo Nobel Chemicals B.V.; Akzo Nobel Inc.; Bioproducts Incorporated; 

Chinook Group Ltd.; Cope Investments Ltd.; Degussa AG; Degussa Corp.; DuCoa, L.P.; DCV, 

Inc.; EM Industries, Inc.; Merck KGaA; E. Merck; Lonza Inc.; Lonza AG; Alusuisse-Lonza 

Group Ltd.; Mitsui & Co., Ltd.; Nepera, Inc.; Reilly Chemicals, S.A.; Reilly Industries, Inc.; 

Sumitomo Chemical Co., Ltd.; Sumitomo Chemical America, Inc,; Tanabe U.S.A. Inc. and 

UCB Chemicals Corp. 
 
Respondents, who were Appellants in the United States Court of Appeals for the District of 

Columbia Circuit, are as follows: Empagran, S.A.; Nutricion Animal, S.A.; Winddridge Pig 

Farm; Brisbane Export Corp. Pry, Ltd. and Concern Stirol, on behalf of themselves and all 

others similarly situated. 
 

West Headnotes 
 
Antitrust and Trade Regulation 29T 945 
 
29T Antitrust and Trade Regulation 
      29TXVI Antitrust and Foreign Trade 
            29Tk945 k. In General. Most Cited Cases  
     (Formerly 265k12(7)) 
May foreign plaintiffs pursue Sherman Act claims seeking recovery for injuries sustained in 

transactions occurring entirely outside United States commerce? Sherman Act, §§ 1, 7(2), as 

amended, 15 U.S.C.A. §§ 1, 6a(2). 
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*1 INTEREST OF THE AMICUS CURIAE[FN1] 
 

FN1. Letters of consent to the filing of this brief have been lodged with the Clerk of 

the Court pursuant to Supreme Court Rule 37.3. In accordance with Rule 37.6, the 

Government of Japan states that Sonnenschein Nath & Rosenthal LLP recently 

acted as local counsel in Kansas state court for Petitioners Eisai Co., Ltd., Eisai 

U.S.A., Inc., and Eisai, Inc. (“Eisai”) in a related state indirect-purchaser antitrust 

case, Stephen L. Cox, et al. v. F. Hoffmann-La Roche, Ltd., et al., No. 00 C 1890 (Dist. 

Ct. of Wyandotte County, Kansas). This case has now settled. In addition, 

Sonnenschein Nath & Rosenthal LLP acted for Eisai more than four years ago in 

separate federal proceedings relating to vitamins. At present, Sonnenschein Nath & 

Rosenthal LLP does not represent Eisai. No counsel for a party in this case authored 

22

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0100014&FindType=Y&SerialNum=0100369776
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476779


 
 

this brief in whole or in part, and no monetary contribution to the preparation or 

submission of the brief was made by any person other than the amicus curiae. 
 
Petitioners in this case include Japanese companies that are alleged to have participated in 

an international cartel to fix prices and allocate markets for bulk vitamin sales in various 

national markets. The Government of Japan has significant economic, political, and legal 

interests in ensuring that companies based in Japan shall comply with the Japanese legal 

system, and that Japanese companies running businesses elsewhere shall comply with 

“reasonable” jurisdictional requirements of other nations. Japan also has a significant 

interest in making certain that Japanese companies are not subject to the unreasonable 

extraterritorial reach of United States competition and class action laws by private foreign 

plaintiffs who purchased vitamins from Petitioners only in foreign markets and are now 

seeking treble damages in private lawsuits filed in United States courts against Japanese 

companies for such foreign purchases. 
 
SUMMARY OF THE ARGUMENT 
 
The Foreign Trade Antitrust Improvements Act (“FTAIA”), 15 U.S.C. § 6a, should not be 

interpreted to allow foreign purchasers of goods from foreign corporations in foreign markets 

to bring actions in United States courts for alleged injuries under United States antitrust 

laws. There is nothing in the legislative history of the FTAIA, or the Sherman and Clayton 

Acts it sought to clarify, to suggest that U.S. antitrust jurisdiction over foreign firms in 

foreign markets should be expanded, nor does this Court's decision in Pfizer change the fact 

that no statute expands such judicial jurisdiction. Giving foreign purchasers the right to 

damages for purely foreign market transactions undermines the important principle of 

comity, respect due to a sovereign nation to regulate conduct within its national territory. 

Such an interpretation of the FTAIA has international public policy implications which 

would adversely affect the ability of the Government of Japan to regulate its own economy 

and govern its own society. Therefore, the decision of the Court of Appeals for the District of 

Columbia should be reversed. 
 

*3 ARGUMENT 
 

I. THE FOREIGN TRADE ANTITRUST IMPROVEMENTS ACT OF 1982 (“FTAIA”), 15 

U.S.C. § 6A, WAS NOT INTENDED TO EXPAND UNITED STATES ANTITRUST 

JURISDICTION TO REACH ALLEGED INJURIES TO FOREIGN CONSUMERS FOR 
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PURCHASES IN FOREIGN MARKETS FROM FOREIGN CORPORATIONS, NOR WERE 

THE SHERMAN OR CLAYTON ACTS IT SOUGHT TO CLARIFY. 
 
A. The FTAIA Sought to Clarify the Limits of United States Antitrust Jurisdiction in United 

States Foreign Commerce, Not Expand that Jurisdiction. 
 
The FTAIA was a part of, and complement to, the Export Trading Company Act of 1982, 15 

U.S.C. §§ 4001 et seq. Both laws sought to promote U.S. exports by seeking to assure 

American businesses that they were not subject in foreign commerce to a “stricter regimen of 

[U.S.] antitrust than their competitors of foreign ownership.” H.R. Rep. No. 97-686, at 10 

(1982). The FTAIA made clear that: 
American-owned firms that operate entirely abroad or in United States export trade [are 

freed] from the possibility of dual and conflicting antitrust regulation. When their activities 

lack the requisite [U.S.] domestic effects, they can operate on the same terms, and subject to 

the same antitrust laws that govern their foreign-owned competitors. 
 
Id. The law was enacted to “level the playing field” between U.S. and foreign companies 

overseas, and to promote foreign antitrust enforcement over foreign conduct in foreign 

markets by reducing the perceived scope of U.S. *4 antitrust jurisdiction abroad. See H.R. 

Rep. No. 97-686, at 14 (“[T]he clarified reach of our own laws could encourage our trading 

partners to take more effective steps to protect competition in their markets” under their 

competition laws.). There is nothing in the legislative history of the FTAIA to suggest that it 

was intended to expand U.S. antitrust jurisdiction to subject foreign firms in foreign 

markets to U.S. law. 
 

B. If the FTAIA Had Been Seen to Expand U.S. Extraterritorial Jurisdiction to Foreign 

Corporations That Allegedly Injured Foreign Purchasers in Foreign Markets, There Would 

Have Been a Storm of Criticism by Foreign Governments. 
 
The early 1980s were a time of international tension over the extraterritorial application of 

U.S. antitrust law. In 1982, many close allies of the United States were concerned that some 

U.S. antitrust enforcement against foreign persons for conduct in foreign nations, allegedly 

aimed at causing direct, substantial, and reasonably foreseeable injury in U.S. markets, 

exceeded established international law standards. See generally A.V. Lowe, Extraterritorial 
Jurisdiction (1983). Japan, for example, was concerned about a U.S. private antitrust 

lawsuit brought against the Japanese color television industry for alleged cartel activity in 
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Japan, Zenith Radio Corp. v. Matsushita Electric Industrial Co., 513 F. Supp. 1100 (E.D. Pa. 

1981). In addition, the United Kingdom, Australia, and Canada all passed “frustration of 

judgments” statutes preventing the enforcement of foreign antitrust judgments inconsistent 

with their sovereignty and national interests. *5 See Spencer Weber Waller, 1 Antitrust and 
American Business Abroad § 4:17 (3d ed. 1997). 
 
The Supreme Court also appeared to recognize this tension when it began its analysis in 

Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 582 (1986) by stating 

its understanding that “American antitrust laws do not regulate the competitive conditions 

of other nations' economies.” By expanding U.S. jurisdiction to give Japanese consumers a 

U.S. legal claim against Japanese and other manufacturers selling into the Japanese 

market, the D.C. Court of Appeals' decision has done just that. 
 

C. The Decision in Pfizer Does Not Change the Fact that the FTAIA Did Not Bestow on 

Foreign Purchasers the Right to Damages for Transactions Only in Foreign National 

Markets, or that Such a Right Was Not Bestowed by the Sherman or Clayton Acts, Which 

the FTAIA Sought to Clarify. 
 
In Pfizer, Inc. v. Government of India, 434 U.S. 308, 312 (1978), the Court recognized that 

“[t]here is no statutory provision or legislative history that provides a clear answer” to 

whether a foreign government is a person under U.S. antitrust law. The Court concluded 

that “it seems apparent that the question was never considered at the time the Sherman 

and Clayton Acts were enacted.” Pfizer, 434 U.S. at 312. The dissent criticized “this 

undisguised exercise of legislative power” by the Court in answering the question judicially. 

Id. at 320. A distinguishing feature in Pfizer, absent in the Decision below, is that one of the 

factors the majority relied upon when creating, de novo, this foreign governmental right to 

sue was that to *6 not do so “would manifest a want of comity and friendly feeling” for 

foreign nations. Id. at 319. The Decision below seems to ignore considerations of comity. 
 
It is apparent in reviewing the history of Sherman Act anti-cartel enforcement from 

American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909) through Hartford Fire 
Insurance Co. v. California, 509 U.S. 764 (1993) that there is no statutory provision or 

legislative history to the Sherman and Clayton Acts that justifies the Decision below. The 

Court would go well beyond what it did in Pfizer if the Court of Appeals' decision were 

affirmed, given the lack of any consideration of its impact on foreign sovereign jurisdictions. 
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II. INTERPRETING THE FTAIA TO ALLOW FOREIGN PURCHASERS OF GOODS IN 

FOREIGN MARKETS TO BRING SUIT AGAINST FOREIGN CORPORATIONS 

UNDERMINES COMITY, THE PRINCIPLE OF THE SOVEREIGN EQUALITY OF 

STATES TO GOVERN WITHIN THEIR NATIONAL TERRITORIES. 
 
Since the seventeenth century and the rise of the nation state, the cornerstone of public and 

private international law has been that nation states are equal sovereigns, entitled to 

mutual respect and deference in the exercise of their sovereignty. As J.L. Brierly, the Oxford 

scholar, wrote in 1928: 
At the basis of international law lies the notion that a state occupies a definite part of the 

surface of the earth, within which it normally exercises, subject to the limitations imposed 

by international law, jurisdiction over persons and things to the exclusion of the jurisdiction 

of other states. *7 When a state exercises an authority of this kind over a certain territory it 

is popularly said to have ‘sovereignty’ over the territory[.] 
 
J.L. Brierly, The Law of Nations 162 (6th ed. 1963). Judicial comity reflects this principle in 

declining to prescribe where matters are more appropriately adjudicated elsewhere, thereby 

respecting the sovereign equality of states. See generally Hilton v. Guyot, 159 U.S. 113 

(1895); see also Restatement (Third) of Foreign Relations Law § 403 (1986) (outlining the 

limitations on a state's jurisdiction to prescribe, including the consideration of the likelihood 

of conflict with regulation by another state). The Court of Appeals extended U.S. jurisdiction, 

without clear Congressional direction, so as to interfere with the regulation of transactions 

between producers and consumers in foreign national markets unrelated to the U.S. market. 

Doing so alters and, as discussed below, undermines Japanese sovereignty over the 

Japanese market and Japanese people. See Restatement (Third) of Foreign Relations Law § 

403(3) (indicating that in exercising jurisdiction over a person or activity, “a state should 

defer to the other state if that state's interest is clearly greater”). “[S]tatutes should not be 

interpreted to regulate foreign persons or conduct if that regulation would conflict with 

principles of international law.” Hartford Fire Ins. Co. v. California, 509 U.S. 764, 815 (1993) 

(Scalia, J., dissenting in part). 
 

*8 III. AFFIRMING THE DECISION BELOW WOULD HAVE SERIOUS ADVERSE 

IMPLICATIONS, WHICH CANNOT BE FULLY ANTICIPATED, FOR REGULATION OF 

THE JAPANESE ECONOMY AND SOCIETY BY THE GOVERNMENT OF JAPAN. 
 
Japanese law and policy already address the interests of Japanese consumers with regard to 
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transactions that impact the Japanese market. Japan has the Act Concerning Prohibition of 

Private Monopolization and Maintenance of Fair Trade (“the Antimonopoly Act”), Law No. 

54 of April 14, 1947, which is enforced by competent authorities such as the Japan Fair 

Trade Commission (“JFTC”). Prime Minister Koizumi has stated that one of his 

government's goals is “[t]he enhancement of the JFTC system as the guardian of the market 

to establish [in Japan] a competition policy appropriate for the 21st century.” Annual Report 
on Competition Policy in Japan (January-December 2001), JFTC Doc. No. 

DAFFE/COMP(2002)27/21, at 3 (quoting Prime Minister Jun-ichiro Koizumi, Policy Speech 

(May 7, 2001)). However, U.S. lawyers will become antitrust prosecutors for the Japanese 

market if the Decision below is upheld. 
 
Japanese law does not provide for treble damage awards in antitrust claims. Treble damages 

would be viewed as punitive damages, mixing civil and criminal liability. The Supreme 

Court of Japan has ruled that foreign judgments may not be enforced in Japanese courts 

beyond the level of actual compensatory damages. Ore. State Union No-su-kon I v. Mansei 
Ko-gyo Co., 51 Minshú 2573 (Sup. Ct., July 11, 1997). 
 
If the Decision below is upheld, a large number of lawsuits, including class action lawsuits, 

requesting *9 punitive damage awards and an automatic award of attorneys' fees to 

prevailing plaintiffs are likely to be filed against persons (including juridical persons) in 

Japanese territory by persons having no connection to the United States. The Government 

of Japan is concerned that exercise by U.S. courts of such extraterritorial jurisdiction 

against its sovereign will would be inappropriate. Furthermore, the coexistence of class 

actions with punitive damages in the United States adds to the difficulties. If the Decision 

below is upheld, it would cause “forum shopping” in U.S. courts by plaintiffs from all over 

the world who seek large punitive damages awards through class action lawsuits. 
 
Encouraging Japanese and other foreign consumers with no connection to the United States 

to file lawsuits under U.S. law could have a severe impact on Japanese interests. Private 

plaintiffs may selectively choose to sue only one or two alleged participants in an 

international cartel, and those selected defendants have no right of contribution from the 

remaining cartel participants. See Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630 

(1981). This means that if U.S. courts exercise such extraterritorial jurisdiction, a worldwide 

foreign plaintiff class could seek damages of scores of billions of dollars from just two or 

three Japanese defendants. This could, at the least, put Japanese firms at a serious 

competitive disadvantage with other firms in that industry. In Radcliff, 451 U.S. at 646, the 
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Court recognized that there were “far-reaching” policy questions raised by an antitrust 

defendant's claimed right to contribution, which were beyond the courts' competence to 

resolve. That can be no less true with respect to the Decision below. 
 
*10 The likely impact of applying Federal Rule of Civil Procedure 23, relating to class 

actions, to a worldwide class of foreign consumers also raises a number of questions. Is it 

practicable to join consumers as a class in up to 150 national markets, with disparate 

market structures and conditions? Is it practicable to certify a worldwide class of foreign 

consumers potentially speaking hundreds of languages? How is a U.S. District Court to 

decide what is the “best notice practicable” to global class members? United States rules 

presume that class members wish to participate unless they give notice of opting out. 

Making that determination for Japanese consumers in the Japanese market, without the 

input of the Japanese government, is a concern. Who is to assure that the U.S. class action 

lawyers are properly serving the interests of their Japanese “clients”? Are Japanese 

government views of effective representation to be taken into account by the U.S. court? 
 
The Government of Japan is fully confident that the U.S. government would never seek to 

expand its extraterritorial jurisdiction in such a dramatic fashion as to governmental 

enforcement. However, it is particularly troublesome that this right to, at the least, interfere 

with Japanese governmental regulation of the Japanese market would be given to private 

U.S. attorneys with little experience in international diplomacy and cooperation. 
 
There is a network of international relationships among national antitrust authorities 

which provides lines of direct communication to lessen or remove sovereign national 

conflicts. Japan and the United States have a bilateral antitrust cooperation agreement. See 

Agreement Between the Government of Japan and the Government of the United States of 

America Concerning Cooperation on *11 Anticompetitive Activities, Oct. 7, 1999. Japan and 

the United States are members of the Organisation for Economic Co-operation and 

Development (“OECD”). The 1995 Recommendation of the OECD Council recognizes the 

need for Member countries to “use moderation and self restraint in the interest of 

cooperation in the field of anticompetitive practices.” See Recommendation of the Council 

Concerning Co-operation Between Member Countries on Anticompetitive Practices Affecting 

International Trade, OECD Doc. No. C(95)130/FINAL (July 27, 1995). The Council 

encourages Member countries to exchange information, coordinate action, consult, and 

conciliate. Furthermore, there is the International Competition Network (“ICN”), in which 

the antitrust agencies of many of the world's governments consult to harmonize standards 
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and promote best practices in antitrust enforcement. See http:// 

www.internationalcompetitionnetwork.org (last visited Jan. 27, 2004). There is no 

comparable network by which foreign antitrust agencies, or their governments, can consult 

with private U.S. antitrust lawyers or with U.S. courts having jurisdiction over global class 

actions. The Government of Japan is concerned that neither national governments nor 

national courts are well suited to supervising and resolving the conflicts that would result if 

the Decision below is not reversed. 
 

CONCLUSION 
 
The FTAIA should not be interpreted to allow foreign purchasers of goods from foreign 

corporations in foreign markets to bring suits in United States courts for alleged injuries 

under United States antitrust laws. Accordingly, *12 the judgment of the Court of Appeals 

for the District of Columbia Circuit should be reversed. 
 
F. HOFFMANN-LA ROCHE, LTD., et al., Petitioners, v. EMPAGRAN S.A., et al., 

Respondents. 
2004 WL 226390 (U.S. ) (Appellate Brief ) 
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