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This course follows the Prof. Abe’s course of the same title and tries to approach the
Japanese legal system from a slightly different perspective. Emphasis will be on general
subjects such as historical developments, constitutional schemes, judiciary and legal
professions, dispute resolution, etc. rather than on specific topics of practical interest, which
are to be dealt with in other courses. The instructor was born in 1934. His long personal
experiences will be infused in the course hopefully to make the course historically interesting.

A. Historical and Comparative Basis of Japanese Law
It is important to understand the present Japanese law from a historical perspective.
Japan experienced a radical legal reform at least twice in its modern history, firstly
during Meiji period starting in 1868 under an influence of the European Civil Law
and secondly after the defeat in the Pacific War under an influence of the American
Common Law. The third wave of reform has visited Japan in the first decade of this
century as the justice system reforms dealt with in C below.

(1) Tokugawa Law (1603-1868)

1. JOHN H. WIGMORE, A PANORAMA OF THE WORLD’S LEGAL SYSTEMS (1936),
VII Japanese Legal System (IIT) Third Period, pp. 479-525

2. DaAN F. HENDERSON, CONCILIATION AND JAPANESE LAW — TOKUGAWA AND
MODERN Vol. I (1966) pp. 157-169

(2) Meiji Westernizaion

3. Yoshiyuki NODA, Introduction to Japanese Law (1976, Translation by
Anthony Angelo from French) Chapter 111, Reception of Western Law pp. 41-62

4. Constitution of the Empire of Japan of 1889 (known as Meiji Constitution)
(same as ABE MATERIAL)

(3) Post 1945 Reforms
5. Constitution of Japan of 1946 (known as Post-War Constitution)
(same as ABE MATERIAL)

B. Nature of Japanese Law
Is the Japanese law fundamentally different from the Western counterpart? This is
a question constantly asked by the students of Japanese law in and outside of Japan.
Here is one of the answers.

6. J. C. SMITH, Ajase and Oedipus: Idea of the Self in Japan and Western Legal
Consciousness, 20 U.B.C. L. REV. 341-377 (1986)
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C. Courts and Judges
Japanese courts and judges share common features with European Civil Law
countries. But there are some Common Law elements as well. In this area, a
significant reform has taken place as a result of the Justice System Reform
movement driven by the Prime Minister Koizumi from 2001.

7. Yasuhei TANIGUCHI, Post-War Court System as an Instrument for Social
Changes, in GEORGE DEVOS ED., INSTITUTIONS FOR CHANGE IN JAPANESE SOCIETY
(1984) pp. 20-40

8. Setsuo Miyazawa, Successes, Failures and Remaining Issues of the Justice
System Reform in Japan: An Introduction to the Symposium Issue, 36 Hastings
Int'l & Comp. L. Rev. 313 (2013)

D. Legal Education and Professional Training
The post-War system of university legal education, National Legal Examination and
professional training at National Legal Training and Research Institute has
undergone a fundamental reform with the creation of “Law Schools”.

9. Daniel H. Foote, The Trials and Tribulations of Japan’s Legal Education Reforms, 36
Hastings Int’l & Comp. L. Rev. 369 (2013)
10. No material

E. Lawyers, Quasi-Lawyers and Foreign Lawyers
Practicing legal profession in Japan faces a challenge. Demand for a radical
increase in number, deregulation, foreign lawyers, etc. are some of the issues.
11. Excerpt from Japan Business Law Guide: Introduction to Japanese Law by Veronica
Taylor with Kyoko ishida (2007), pp. 47-60 [7-230 — 7-920]

12 Yasuhei Taniguchi, The Changing Image of Japanese Practicing Lawyers (Bengoshi):
Reflections and a Personal Memoir, in Harry N. Scheiber & Laurent Mayali eds,,
Emerging Concepts of Rights in Japanese Law 223 (2007)

13. Bruce E. Aronson, The Brave New World of Lawyers in Japan Revisited: Proceedings
of a Panel Discussion on the Japanese Legal Profession after the 2008 Financial Crisis
and the 2011 Tohoku Earthquake, 21 Pac. Rim L. & Pol'y J. 255 (2012)

F. Dispute Resolution
This is a favorite subject in the study of Japanese law because law is but the ultimate
means of dispute resolution. Kawashima’s article is a classic in this field to be cited
first when writing about Japanese law in English.

14. Takeyoshi KAWASHIMA, Dispute Resolution in Contemporary Japan, in ARTHUR
VON MEHREN, ED., LAW IN JAPAN pp. 39-72 (1963) ABE MATERIAL

15. Tom Ginsburg & Glenn Hoetker, The Unreluctant Litigant? An Empirical Analysis
of Japan’s Turn to Litigation, 35 J. Legal Studies 33 (2006).

15bis Yasuhei Taniguchi,The Development of an Adversary System in
Japanese Civil Procedure, in Daniel H. Foote ed., Law in Japan: A
Turning Point, p. 80 (2007)

16. Aya Yamada, ADR in Japan: Does the New Law Liberalize ADR from
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Historical Shackles or Legalize 1t? 2 Contemp. Asia Arb. J. 1 (2009)

G. Constitutional Review and Constitutional Issues
Constitutional review system created by the post-War Constitution has enabled the
Supreme Court to create a significant body of constitutional case law.

17. David S. Law, Why has Judicial Review Failed in Japan, 88 Wash. U. L. Rev. 1425
(2011

H. Criminal Process
Criminal process is traditionally characterized by an extremely high rate of
conviction and a low rate of incarceration. The whole system is now under fire
when “the safe street of Japan” is becoming a myth and the new assessor (sazban’in)
system has been introduced..

18. Hiroshi Fukurai, A Step in the Right Direction for Japan’s Judicial Reform: Impact of
the Justice system Reform Council Recommendations on Criminal Justice and Citizen
Participation in Criminal, Civil, and Administrative Litigation, 36 Hastings Int’l & Comp.
L. Rev. 517 (2013)

I. Administration and Business
Relationship between the government and business circle has been changing since
the collapse of bubble economy:.

19. Tom Ginsburg & Glenn Hoetker, The Effects of Liberalization on Litigation: Notes
toward a Theory in the Context of Japan, 8 Wash. U. global Stud. L. Rev. 303-315 (2009)

J. Family Law and Women’s Rights
Family law underwent a radical change after the War but the society could change
only slowly. Now that the process of adaptation is completed, new issues face the
family law. Slow development of women’s right in workplace under the Equal
Employment Opportunity Act is analyzed by Prof. Ishida, a female law professor.

20. Yasuhei Taniguchi in collaboration with Akiko Taniguchi, Succession Law and
Inheritance Disputes in Japanese Family Court Conciliation, in Harry N. Scheiber &
Laurent Mayali eds., Japanese Family Law in Comparative Perspective 119 (2009)

21. Kyoko Ishida, Promotion of Workplace Gender Equality and the Impact of Free

Market Principles in Japan, Potter & Gibb, eds., Gender Equality and Trade Regimes:
Coordinating Compliance (2012, The North-South Institute, University of BC, Canada)

[The End]
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World's 1epdl Systems ,, (Washington Law Book
Qompdtiy, 1928; 1936 ed. .
] Vii Japanese Legal Bystem
(11f) Thiro Pertoo
7. ‘The first great figure in the third period is that of
the victorious Regent, [Tokugawa) Iyeyasu, in the early :
1600's.» Under the Tokuga\giﬁlﬂxﬂof theﬁggggy} "
(A. D.@Qgisgs)), the nation reached a permanent state '}
of political equilibrium, economic prosperity and social !
quiet,—comparable to that of France under_Louis X1V, by o
Feudal tenurés continued, and the military class domis  Samo i,

nated. But the central federalized government of Toku- -

gawa held unquestioned sway. It now proceeded to

close the Japanese islands against all foreign intercourse .

ey o

ST -

and the fear of foreign_invasion, and provided within its
own extensive domains a model of administration for the
fiefs of the greater semi-independent barons. The nation
henceforth, for nearly three centuries, enjoyed a com-
plete peace, internal and external, gggyalleled in any

Eyropean country. -

/

During that period literature and commerce flourished,

and prosperity prevaiied, The activities of commerce

(s8]  developed all the expedients and principles of European
commercial life. Bills of exchange and banks, the clearing

. house and the produce-exchange, the promissory note and

the check, the, insurance-policy and the bill of lading, the-

chain-store and the graéeggui\id,—ali these features of
advanced commercial life are seen reflected in the legal
records. Even the clearing-house check, and “future”
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. outstanding; [eatures may be noticed,

sales on the rice-exchange, are folihd. Hgw maty of the
germs of these devices had been originally impotted from
C/thgg} cannot be told. But at any rate the techiiqile ’df
commerce had developed far beyond that of Atheris, the
most advanced comniercia} state of ancient times, and at
Jeast on a par with that of the then contemporary Europe.

8. Naturally, the native legal talent for law and order
now also found its opportunity for development. This

- took place under the control and guidance of the Regent's

MI. Iyeyasu obliged the great barons to
spend a part of each year under his sight in Yedo, his new
capital (now Tokyo); and their castle-like mansions. and
parked estates were a nofable feature of that city.» And
th@ofxgh' the great barons, when at_home in their own
provinces, were allowed to retain local jurisdiction in legal

matters (for they had their own courts, like the English

courts baron), yet they were virtually under central
control. ‘The ‘Tokugawa Supreme Court at Yedo was’

given a federal original jurisdiction, for suits between .

@Lnt{? from d‘ij]fg_l:gt)jw_lzxm’;nces; a certain confirmatory
jurisdiction was reserved for death sentences imposed on a
vassal in the baron's court for political ofiencesit the
barons’ judges, on canes within their own provinces,.often
consulted the Tokugawa Court with a view 10 uniformity
W"’“’:‘. " - L. A D 6 -
ol law; and "‘in all matters (says an_edict of A. D. 1 35)

“the example set by the laws of Yedo is Lo e followed in

all the provinces''. .
Under this regime, a copious stream of legislation and
decision, during three centuries of a fegal-minded dynasty,

now_huilt up the nation's legal system. jllreeon fqgf

A

.
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9. In gencral the laws and decisions were not pub-

_Jicly Eromu Igated; they were -circulated in manuscript

for the use of officials only. “Not to be seen by any but
the officials concerned”, is the rubric at the end of the
Code of A. D@ This was perhaps on the Confucian

-principle that the respons:bzhty of doing Justxce rests on

the ruler, not on the people. “The way to govern the
country is to secure the proper men; if there be capable
men in office, the country is sure to flourish; if there be not
capable men in office, it will go to ruin’'; such is the literal

the people abide by the law, but not be mstrug:ed in i xc".

“The idea! in the framing of a law was to guide the dull

magistrate by its provisions, and to permit the wise
magistrate to supplement it with his wisdom. And so the
written laws were commands addressed to the officials,
and not addressed to the_people; therefore not needing to

- be generally circulated.

* But the administration of justice was in the hands of a

_professional class, and to this class the laws were fully

made known. There was a large staff of clerks and as-

" -sistants for the Supreme Court at Yedo, and also for

every one of the local magistrates in the counties, who
virtually formed a special trained class with permanent
tenure and a system of promotions. They were required
to be skilled in the keeping of accounts, to have a general
knowle&ge of civil and criminal law, and to be familiar not
oz:{iy with the customs of their own county but with those
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of adjacent regions. There were numerous books of in-
struction for th magistrates—some printed, some
copied by hand, T'hey went under various names. ‘‘Code
of Practice” (Keji-sosho-tori-sabaki-sho) is the name
borne by a manuscript code dated A. D. 1791—the well-
‘worn ‘vade mecum’ of some local judge.* And there has
survived doubtless. many a “Manual for Tnajs" {Ko-
han-go-tei-sho) in the record-chests of tht. old county-
families.»

There were no profession yocates or_jurisconsults
(as in Greece or among the \'Ioh'xmmedans) Each party
was supposed in theory to conduct his own case. To
obtain payment of a claim on behalf of another, taking a
fee, "ié’éi‘ﬂlé‘fﬂﬂ Nevertheless, mony made a practice

of thus acting for others, on the pretext of relationship.

with the pa

ith the p V_ty or of his ﬂlncss and mab:htv to attend;
much money was made by such attorneys; but the fee was

—The trml mc.thod was 1dentxcal thh the one alreadv

" for lts“cnmxml justice was stern and hsghly orgamzed "

The ideal judge of Oriental romance, endowed with
piercing penetration into the hearts of litigants and a
sturdy sense of equal justice, was a prominent figure, not
only iu\ghe government, but also in the popular imagina-
tion. Oka Tadasuke, Baron Echizen, in the early 1700's
comes down to posterity with a fame like Solomon'’s;

;":;ﬂ] there still circulates among the humbler classes of Tokyo

next 4o (4 79)




. - a popular book containing the sensational stories of his

(yre]

wonderful insight and shrewd justice.” One of the

anccdotes handed down about him is almost the exact

_duplicate of Solomon’s judgment between the ‘two women
who claimed the same childf ’

{4 . Judgmeni of O):a Tcdaudw.). “About a century and a halfl
ago, a woman who was acting as & servant in the house of a certain

.. Baron had a little girl born to her. Finding it difficult to attend 10

the child properly while in service, she put it out to nurse in a
ncighboring village, and paid a fixed sum per month for its main-
tenance, . .

“When the child reached the age of ten, the mother, having

finished the term of+her service, left the Baron's mansion. Being
now her own mistress, and naturally wishing to have the child with
her, she inforined the woman who had it that she wanted the child.
But the woman was reluctant to part with her. The child was very
fntelligent, and the foster-mother thought that she might get some
money by hiring her out. So she refused to give her up to the
mother, This of course led to a quarrel. The disputants went to
law about.it; and the case came up before Oka Tadasuke, then
Magistrate of Yedo.

"“The woman to whom the child had been intrusted asserted

. that it was her -own offspring, and that the other woman was a .

pretender. Oka saw that the dispute was a difficult one to decide

by ordinary methods. So he commanded the women to place the

child between them, one to take hold of its right hand and the

other of its left, and cach to pull with all her might. “The one

who is victorious,’ said the Magistrate, ‘shall be declared the true

mother.! The real mother did not relish this mode of settling

the dispute; and though she did as she was bidden and took hold of

the child’s hand, she did what she could to prevent the child from

being hurt, and slackened her hold as soon as the foster-mother be-
gan to pull, thus giving her an easy victory. ‘There!’ said the foster-
mother, ‘the child, you see, is mine.’

“Bug Oka interposed: “You are a deceiver. The real mother, 1
perceive, is the one who relaxed her grasp on the child, fearing to
hurt her. But you thought only of winning in the struggle, and
cared nothing for the feelings of the child. You are not the true




Lo ' mother;’ and he ordered her to be bound. She immediately con-
*f"'i,‘f . fessed her ‘attempt to deceive, and begged for pardon. And the
people whio jooked on said, 'The judgment is indeed founded on 2

53

1 . knowledge of human nature. ’

Though the governmental codes were compiled in the
form of instructions to officials, it must not be supposed

/ that the laws were secret in .any sense. ,The ordinary . .

K _trial courts were 'open to,_the public. New or standard

* - _penal laws were posted on public placards at the cross-
roads. The laws of land tenure and family succession
were founded on notorious custont. And each village had

: its own written code of rules for local affairs;n this was
read aloud’ by the district magistrate on the first day of
each year, and then signed by every householder. It
‘corresponded somewhat to the “keuren’ of the Nether-
lands and the “handfest” and “weistum” of Germany

ow . . .
3#"* at an earlier period.

7

» "’?w 4 4 4 ‘é«; 10;..,,,,,,{}”{’,3?3?9‘7 { undamgntal feature of the system was
3 vy the principle of conciliation,—the principle so prominent

{429) -in @Angw,j\se&&(ante, Chap. 1V), and here again (if
Ceai3 - Dot & general Oriental trait) a result of the Confucian
phi_losophy imported a thous;}pgl years before.

Tl:eCﬁrincxpieof /conciliafj«gﬂ resulted thus: Every

of five nei@;the members of which (somewhat as in
5 [t the Saxon frankpledge or frithborg), were‘qu:u‘;j“lny re-
sponsible for each other's.conduct. In case of a dis-
agreement between members of a company, the five heads
P et T e e
of families met and endeavored to settle the matter. All
minor difficulties were usually ended in this way, A time
was appointed for the meeting; food and wine were set

out; and there was moderate eating and drinking, just'as

town and village was divided into "lcu\nj’ ', or companies .

«




- ata dinner-party, This, they thought, tended to promote

good feeling and to make a settlement easier; for every-

- body knows, they said, that a friendly spirit is more likely

to exist under such circumstances. Even family dif-
ficulties’ were sometimes settled in this-way. Thus, if a
man abused his wife, she might fly to one of the neighbors

for protection, and, when. the husband ‘came to demand

her, the heads of families in the'company.would meet and
consult over the case. If a settlement failed, or a man
repeated his offence frequently, he might be complained

of to the next in authority, the chief of companies; or else

the nexghbors might take matters in their own hands and

- break off intercourse with him, refusing to recognize him -

socxaliy, this uswlly brought him to terms. An appeal
to the higher authorities was, as a rule, the practice in the
larger towns and cities only, where the family unity was
~M§;)1mkm:ed, and not in the vxllages, where there
was a great dtsm\e to seeking outside coercion, and where

that the person seekmg the courts wx.s_hed to get some
advantage by tricks. In arranging for a marriage partner
for son or daughter, such (amilies as were in the habit of
using this means of redress were studiously avoided. .

‘was a well-known fact that in those dlstncts where the' :

pcople were fond of resorting to the courts they were
generally poor in consequence. If even the company-
chiel could not settle the matter, it was laid before the

higher village oflicers, the elder and the headman. In-
" fact, the chief village officers miglit almost be said to

/0
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form a board of arbitration for the settlement of disputes;
for in. deciding the case, the headman received the sug-
gestions of the other officers. It was dxscredxtable for a
headman not to be-able to adjust a case e satisfactorily, and
‘he made all possxble efforts to do so. In specially difficult
. matters he might ask the assistance of a neighboring

(94&) headman. If the headman was unable to settle a case, it
was laid before the local magxstrate, who, however, almost

 invariably first sent it back, with the injunction to gettle
it by arbitration, putting it this time in the hands of some
neighboring headman, preferably one of high reputation
for probity and capacxty ' .

When a case ﬁnally came before the magistrate for

decision, it passed from the region of arbitration, and be-
, came w& From the magistrate it might pass to
the higher courts at Yedo. But even when the case
finally came to the magistrate's court, it was not always
treated in the strictly legalistic style familiar to us; the
spmt of Japanese justice dictated a broader consideration
of the relations of the parties. What the judge aimed at
was general equity in each case. There was, of course, an
important foundation of customary law and of statutes
from which all parties thought as little of departing as we
do from the Constitution; but-these rules were applied to’
individual cases with an e lastxcxtx depending upon the
circumstances.

A few selections of@ will give a better idea

of thxsé'oni ciliatory justice/than any number of generaliza-
tions, ¢ following r documents are from public records,

not quite a century old, belonging to a village some éighty
miles from Tokyo, leat from the family-chest of an old
(933] deputy-magistrate. The first document explains itself:

/1




VIII, Japanese Legal System

Co 4 Conciliation Case.] - “Bond offered to Haikichi and Tsubei,
My son Sutegoro,.on the occasion of & festival at the Zoko temple
on the 28th of last month, wounded you and your son Tsubei in a
quarrel. We are distressed at hearing that you are ‘to take the
matter into court, for my son's punishment would doubtless be

- severe. We asked Wahei, representative of the farmers of this
village, and Tomoyemon, of Hatta village, to mediate and to ask

your pardon. We are gratefiil to you for having extended it, and .

now promise not to suffer the said son Sutegoro to live in this village
hereafter, He- has already fled the village, ‘dreading the corise-
“quences of his conduct; but if he ever is found again within the
. village, he shall be treated according to your pleasure: we shall

offer no objection to whatever you may do. We offer this document

N\g{;pclggy. sealed by the chief of the company and by the mediator. ‘

“Tempo, 11th yr., 8th mo., 3d day [1841].
Farmer Yobei, the pareat. .
Farmer Sujibei, his relative.

- * Farmer lsobei, Chief of company.

- Wahei, Mediator. .
Tomoyemon, Mediator, Chief Farmer."

The next tale is a longer one; for this case went as far
as the magistrate:

(Another Conciliation Case)] *'Petition to Shinomote Hikojiro,
Magistrate of Koma County, The undersigned respectfully repre-

sents as follows i+ .

“Uhei, farmer of this village, has laid the following matter be-
fore us. A certain Cho, the daughter of Jirozayemon, farmer in
Kiwara village, was a farm-servant in the family of Asayemon, a
fellow-villager, during the past year. On the 2d of this month this
woman Cho, accompanied by ber father, by Yazayemon, {armer of
that village, and by Tomoyemon, farmer of this village, came to my
house, and made the claim that my son Umakichi should marry

[494]
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" 10. - Conciliation

: her, inasmuch as their previous relations had made it honorable for
him to do so. I asked my.son if her assertions were true, but he,

denied it. I'told them of my son's denial, and requested these per-
sons to leave the house immediately. But they did not do so; and
in my opinion their object was merely-to extort money from me by
false assertions, On the 4th of this month these persons came
again, and threatened me with violence if I did not yield to their
demands; but the neighbors intervened, and persuaded them to de-
part. On the 5th they came again, This time I went with the
woman Cho to an inner room, and questioned her sharply, and was
convinced that the demand was a trumped-up one. We are watch-
ing Cho day and night with four men; for, being a woman, she is
more likely to trick us. But all this is very annoying, and I am
obliged to beg you to summon these persons and order them to

desist. My perturbation of mind incapacitates me from performing .

my duties as a farmer. I therefore make this respectful request. If
you grant it, 1 shall be forever grateful.
“Tempo, 10th yr., 2d mo. {1840},
Farmer Uhei, Complainant. : ' .
Warrantor, Asayemon, Headman of Village. .
'med. Ichikawa, Deputy-magistrate of Cou.n,ty."
. % DPeiition for Dismissing a Case. In the matter of Cho, already
reported, we beg to file the following petition for dismissing the
caseim . . Al :
“Cho, daughter of Jirozayemon, farmer of Kiwara village, as-
serted certain illicit relations with Umakichi, the son of Uhei, in
this village; and a demand was made upon Uhei, who reported. the

LI

' matter to your office, and you began to investigate the case. But

the affair turns out not to be an important one, and the whole matter
has arisen from some foolish statements made by the woman Cho.
She has returned to her home, and all the parties are now satisfied
with the result. This settlement has been brought about through

. your influence, and we are very grateful. We beg therefore that you

{495]
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. 10. Conciliation

VI 19—PArties’ SETTLEMENT-RECORD, A. D. 1779

The ssals at the left show 2 mode of authenticating similar to the
English indenture, The counterparts of the instrument are
placed edge to edge, folded, and half the seal-mark
remains on each

"province and under the same jurisdiction, alleging that Kurohira
Village was located at Ontake Mountain, that its inhabitants had
since time immemorial been accustomed to make a good subsistence
from the woodbote and other profits 4.prendre on the mountain-
side; that nevertheless the right of taking wood for buckets and for
goldsmith charcoal, included in the aforesaid profits, which Kuro-

" hira Village was eatitled to take for its own ‘use, was seized by in-

habitants of Ontake Village, who prevented passage by the road

known as Takashiba Road; and that, since a judgment formerly
given on this dispute in the Shotoku period [A. D. 1711-1716] Kurc-
hira Village was greatly suffering for lack of the means of livelihood, -
and now asked for restoration of its rights under the former custom.

[497]
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VIII. Japanese Legal System ‘

will shut your eyes to the case, and not- give it any further con.
sderauon. .

“Tempo, 10th yr., 2d mo, {1840].
. Ichikawa, Deputy-magxstrate.

" Farmer Uhei, Complainant. - -

Headman Asayemon, Warrantor, -
" Farmer Jirozayemon, Defendant.

Y 'Farmer Hichibei, his relative,
' Farmer Masabel, his company-chief.
- Headman Shirozayemon, Warrantor,” . ...

“Approved: Shinomoto Hikojiro, Magxstrate of Koma County "y

When the controversy was pushed beyond the stage
of conciliation and reached the Supreme Court at Yedo,
still the principle of conciliation left its marks: for the
judicial record was usually completed by the filing of an
instrument drafted in the name of the parties, reciting the
issues, the facts found, and the terms of the decision, and

. signed by all the parties in token of their-assent to the

settlement.v The following record, marking the last
stage of a long-drawn-out litigation over a rural right of

. easements and profits, illustrates this method

[Record of 6 Case Appenled.) *Lowsuit of Kurohire Village, Kai
Province, vs. Ontake Village, same province, over Profits 8 Prendre,
Anyei, 8th year, 10th month, 21st day (1778). :

i "Ya.mamura. Baron Shinano [Exchequer J udge}, sitting Judge.

- “Kurohira leage in Koma County, Kai Province, under the

jurisdiction of Local Magistrate Kubo Heizaburo, brought an action
béfore the said magistrate against Ontake Village, same county and

[496)
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“This suit was disposed of by Heizaburo under the usual pro- -
cedure and referred by him to the Supreme Court together with the
documents and his report. By the Supreme Court a summons was
then caused to be sarved upon both parties and the case was ex-

_ amined anew. It was found difficult to give a correct decision on
the matter without a view of the land in question. For this purpose,
* . Nakai Seidayu, another local magistrate, was sent to the said land,
and he made an inspection thereof. Upon the report of Nakai
Seidayu stating the result of such view and survey, a hearing was
again had. Now, by instruction of Baron Matsudaira of Ukio

. [chief judge] the judgment is given as follows:

“In the judgment given on this dispute in the Shotoku period,
it is stated that 'branches and leaves, materials for handles of hoes
and for clubs, ferns and mushrooms, may be taken by Kurohira
Village on the mountains and the forest appertaining thereto, ac-
cording to former custom’. But this passage by no means includes a
prohibition to take the materials for handles of buckets, and for

. - ~-manufacture of goldsmith-charcoal. Thus it is clear that the judg-

- ment referred to does not prohibit profits & prendre of these two
sorts, Ontake Village is therefore not to interfere with the taking
of such profits by Kurohira Village. But the Takashiba Road is the
road by which all amage of proﬁts 4 prendre is expressly forbidden
by the former judgment. just referred to. So that no inhabitants of
Kurohira Village are to pass along that road bearing any profits
i prendre in future. They are to reach their village by the main
foad, which is accessible from the Main Temple Gate and leads to
Kofu. In all respects the former judgment above referred to shall |
be observed forever. In testimony of obedience to this judgment
by both pardies, a certificate will be forwarded to this court.

“This judgment will be notified in writing to Ishii Saichiro,
clerk of the magistrate Kubo Heizaburo. This case was referred
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 here by Kubo Heizaburo through the Exchequer Magistrate: there
!is therefore no declaration on file in this court, : .
: “Attest: . )
’ ! Kamiya Ruhachiro, clerk of the Court”.
"Certificate to the Homorable Supreme Court:

“1. Our suit came to this honorable court; but owing to the
location of the land in question, it could not, without further in-
quiry, give a correct decision, and Magistrate Nakai Seidayu was
sent to the land, and the land was actually surveyed by him. Upon
his return of the results of that survey, a new hearing was had.

“2. Kurohira Village as complainant alieged that since many
years ago Kurohira Vil- -
lage had been in posses-

; sion of theeight sections 3
- of land on OntakeMoun- - §%
tain and that certain
other hillsides had be-
jonged to it,’* when they
-were under the jurisdic-.
“tion of Matsudaira, Baron L
Kai; moreover, a hot- B
spring commonly called .
TenohiraSpringhad been .
in its possession; thus-
therehadbeenmany pref- &
itsd prendre, suchastim- %
ber for planks and for
charcoal and mushrooms,- -
the use of thehot springs,
and the ‘clearing of
ground for cultivation.

VIIL 20—HaRuNA MQUNTAIN AND TEMPLE

s This is a region similar to the one concerned
Every year, a quantity in the lawsuit,—temple landsin &
of mushrooms and a mountain region

[499]
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tax amounting to 3 Kwar and 500 mon in Yeiraku coinage had been '
presented and paid in to the then holder of the fief. All the said
profits were used to be carried away along the Takashiba Road to
Kofu, through the Ontake Temple lane, and sold in the market
thereof. In the course of the period Hoyel [A. D. 1704-1710] a dis-
pute took place between Kurohira Village and Ontake Village
which was finally adjudged by the honorable Supreme Court, a copy
of which was indorsed on the back of the map of the land in ques.*
tion. Later on, in the course of the perdod Shotoku {A. D, 1711..
1716) another suit was brought before the same court with respect
to the profits & prendre of_the same land, in which judgment was
given by the court and again indorsed on the back of 2 new map of
the same land. On that occasion, the map containing the terms.
of the first judgment given in the period Hoyel, and the old registry !
of land ownership, was surrendered to the honorable Supreme
Court, and the lands of the Ontake Mountain and hot spring
above referred to, and other mountain lands individually owned by
the farmers, were declared to be temple property. Thus, the old
-communal rights of Kurohira Village, as well as certain individuali
titles of its farmers, were lost at one stroke, and the whole com.1
munity of Kurohira was extremely distressed, .so that it was there. '
after compelled to seek the profits & prendre of the above description :
on the land above referred to, for urgent need of want of the means,
of subsistence, although it did not knowingly act contrary to the-
judgment given in the period Shotoku. It was truly forced by its
extreme necessities to cut down trees, break off branches, and even
scrape together leaves, to make the handles of hoes, mallets, ete.
All these articles were carried along the Takashiba Road to Kofu, *
where they were sold to the public. Pursuant to this custom, a .
group of men of Kurohira Village were passing along the Takashiba .
Road with the wood for bucket-handles and charcoal, in October,
4th year of Anyei [A. D, 1775) when the watchman of Ontake Village
intercepted their passage and seized all their loads, to their great
distress, Often before this, the peopie qf Ontake Village had robbed
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the men of Kurohira Village of the fruits of their labors; the fore-
going was only one instance. Since the judgnient in the period
Shotoku, Kurchira Village has become gradually poorer and more
- distressed. On the other hand, the people of Ontake Village con-
: tinue to open new sections for cultivation on the land in question,

.
.
L3

. and they cut down standing trees at their pleasure.

“The plaintiff village further alleged that it was unaware of any

- ground for Ontake Village's conduct, which appeared to be incon-

sistent with the law. The plaintiff was in the habit of presenting

mushrooms and paying a tax to the owner of the fief in conformity
with former custom. Moreover, it prayed the honorable Supreme -

Court to recognize its rights in the section bounded by the Iwana
river on the South, the Muroka meadow and the peak of Hiraiwa
on the North, Ara river on the East, and the two peaks of the Ko
mountain and of Hishi mountain on the West. The hot spring
would thus, it was believed, fall within its territory. Further, asto
the profits & prendre, the plaintiff asserted that it was entitled to
carry its loads along the Takashiba Road without any obstruction
by the people of Ontake Village.

3. On the part of the defendant village, it was alleged that the

judgment of the period Shotoku expressly forbade the villagers of
the plaintiff Kurohira to take the aforesaid profits, or pass along the
Takashiba Road therewith or to occupy the said sections, and that,
therefore, the defendant village had posted watchmen there to watch
for travellers. In October, 4th year of Anyel (1775] some men of
Kurohira Village came along the Takashiba Road with loads of
wood, and the watchman thereupon seized and took from them the
wood, within the limits of their right. Defendant, Ontake Village,
possesses a tract of land, granted by the government, yielding 240
bushels of rice; the product of which is allotted to the temple staff
for the public expenses of Ontake Village. The section of land be-
tween the Main Temple Gate and the Upper Temple is temple-
jand, by the judgment of the period Shotoky, whose terms are in-

[601] '

19




yIIL 7 apanese Legal System

dorsed ‘on the back of the map. Defendant, Ontake Village, has
. been duly obse.rvmg the térms of the judgment. Plaintiff, Kurohira
leage, owns one piece of farm-land, 26 bushels yield, located with-
in the limits of the Ontake Mountains. But, in strict point of law,
it has no title to any of the forest land therein. It did have, by
virtue of the former judgment, the right to enter and take the
branches and leaves of trees (as materials for hoes and clubs) and
ferns and mushrooms, to be found in the forest lands, and it did so
take them, Such forest profits are sufficient for its requirements.
Nevertheless, it frequently attempted to exceed these sights con- .
- trary to the terms of the former judgment, and proceeded also to
take articles not expressly permitted by the former judgment to be
taken, and passed with them along the Takashiba Road, along
which it was unlawful for Kurohira Village to pass. Thus, in spxte,
" of its lack of grounds, Kurohira Village unjustly claims that zts
people are entitled to use that road.

“As to the plaintiff’s further charge that Ontake Vi]lage has
uniawfully and surreptitiously cleared certain land for cultivation
and cut down sta.ndmg trees, the defendant Ontake denies any un-
- lawful conduct on its part. What happened was merely that, at
the repair of the temple, some standing trees were cut down, to be
used only for that purpose, and after request made to the Temple
Commissioner for i xnstructxons. In no respect has the defendant
acted unlawfuily. .

*

“4, The claims of neither party in this su_it are fully sustained
by the honorable Supreme Court. We have now been given the
following judgment: ‘In‘the judgment given on this dispute in the
Shotoku perigd, it is stated that *‘branches and leaves, materials for
handles of hoes and for clubs, faerns and mushrooms, may be taken
by Kurohira Village on the mountains and the forest appertaining
thereto, according to-former custom”, :But this passage by no
means-includes a prohibition to take the materials for handies of
buckets, and for manufacture of goldsmith-charcoal. . Thus it is

[602)
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clear that the judgment referred to does not prohibit profits & pren-
dre of these two zorts. Ontake Village is therefore not to interfere
with the taking of such profits by Kurohira Village. .But the Taka-
.shiba Road is the road by which all carriage of profits & prendre is
expressly forbidden by the former judgment-just referred to. Se
that no inhabitants-of Kurohira: Village are to pass along the road .
bearing profits & prendre in future. They are to reach their village
by the main road, which is accessible from the Main Temple Gate
‘and leads to Kofu, In all respects the former judgment above .
referred to shall be observed forever,’ R

“We respectfully acknowledge these honorable orders. In case
of our discbedience, we shall be liable to any punishment. In wit-
ness of our obedience, we have the honor to file this certificate with
the honorable court, T e i

i

"Plaintiff; Under the jurisdiction of the Local Magistrate Kubo
Heizaburo, Kama County, Kai Province;
{Signed] Kurohira Village, by Tozayemon, headman, general”
representative, o
Rihei, company-chief, general representative, -
Taroyemon, Agent of the farmers. * _
*. Under the jurisdiction of the same office, same county,
. same province;
) *Defendant: i
" [Signed] Ontake Village
" Naito Iki, Chief Elder and Temple Custodian and*
general representative, ' ’ .
Kubedera lyo, general representative.”

-11. The foregoin ,t\i};ﬂfeatu:jg;;)of Japanese justice
were attributable to the borrowed, Chinese philosophy of
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life. .But a @;(;:;aiw/rb was indigenous, and has its

nearest analogy ifr Eniglish legal history. From the 1600's

. onward, the:highly organized judiciary system began to
. develop by judicial precedent a body of native law and

practice, which can only be compared with-the English
independent development after the 1400's. It is by
reason of this achievement of the Tokugawa dynasty that

_the Japanese legal system is entitled to be regarded as an

independent- one. A national law has been developed
through precedents by a few other peoples also,~by the

Hebrews, the Romans, and the Mohammedans; but in

those three systems “this was done by unofﬁcxal jurists,

For understanding the purpért of two or three illus-

- trations, ‘the judiciary- organization must be briefly

sketched. The Regency domain (i. e. apart from the few
large self-governing baronies).was divided .into three
jurisdictions,~—metropolitan, rural, and ecclesiastical. To
the Metropolitan Judge were brought all suits in which
the plaintiff was a townsman; to the Exchequer -Judge all
suits in which the plaintiff was a countryman; and to the
Temple Judge, all suits by a resident of the ecclesiastical
lands. ' These three judges, sitting in banc, formed the

Supreme Court. But the judges were not always the
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same persons; because each of these posts was dual, held
by two officials, each one of whom in alternate months

- . gsat in the Supreme Court (six days in a month.) At other

times he officiated in his own jurisdiction. But even here
he was more or less an appellate judge, because many or

most cases had already been heard by a lower magistrate '
in each of these jurisdictions; so that there were two

possible stages of revision. Original jurisdiction was
taken by the Supreme Court in one class of cases only,
viz., in suits between parties from different jurisdictions.

s Dewedd
Otherwise its ;unsdxchon was appellate only But an
appeal in the strict sense was allowable only on the grouncl !
of a'denial of justice in the court below—an extreme and ’

rare issue. Instead, however, the revisory function was
supplied by frequent voluntary references of cases by the

+.. individual .member-judges.on doubtful pomts or on

subjects calling for a uniform practice.

Such, in rough outline, was the judxcxary scheme by
which the law was now professmnally developed under the
Tokugawa dynasty.

The rules of procedure were thoroughly worked out, as
‘befitted an elaborate judiciary system. The following set
+" of rules for the ‘use of maps and plans in land-title dis-

putes will serve to 111ustrate' it is taken from the Code of
A. D, 1742¢

{606
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[Rules of Procedure for Using Maps)) “Upon the adjudication .
of boundary disputes the plans prepared by the courts of the bound- i
aries of provinces and of counties shall be certified by the sealof the

-Council of State and those of the three Judges. -

“Other plans embodying the judgment of a court shall be en-,
* dorsed and certified by the joint seals of all three Judges . . . . ... -

“In land disputes, the plans of both parties shall be produced;

and whether it be the boundaries of 2 province that are in contro-
~versy or merely the boundary of a county, these shall be compared
with the government map of the province; and if it be found that in
the main there is no discrepancy between them, it shall not be
necessary to send a surveyor before delivering judgment. Asa rule
surveys are not to be too freely ordered, but only in very compli-

cated cases.

¥In cases which annot be decided without the holding of 2
survey, if the dispute has reference to the boundary of a province
. or of a county, the government inspectors and the magistrate shall
- be sent to make the survey. If the dispute relate merely to the
boundaries of villages, the magistrate alone is to besent. And even
in disputes as to county boundaries, when the case is Iree from
complications judgment may be given after a survey held by the
local magistrate. :

In disputes about rice fields and dry fields and hills and forests
“and other private rights, when the maps and documents produced
by the parties are not sufficiently clear to allow of a decision being
given without a rectification of the boundaries, it shall not be
necessary to report the case to the Supreme Court for trial, but a
subordinate magistrate of the neighborhood is to be sent to carry
out a rectification of the boundary.” : .

Formal appeals were comparatively rare. But when
the individual member-judge, ‘acting in his own juris-
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diction, was in doubt, he prepared a full statement of the
" case (much after the manner of an equity judge’s findings),
and submitted it to the Full Chamber for decision. - The
following commercial case,’ _readily paralleled in "our
modern civic-life, and raising an interesting question of
partnershxp Iaw, shows the techmque of thxs rnethod of

decision? -
i

[Recard of & Dm.non on & Parinership Claim.)
*“An Action by Kinsuke, of Susaki Village, Musashi province,
against Toshichi and another, of Ofunekuramaye ward,

. “Fukagawa District, Yedo, before Baron Sado. ..
Dated Kokwa, V (Ape), 2, 4 [March 8, 1848, -

-+ “1, Consuliation by Kusumi, Baron Sado, Exchequer Judge.
Kinsuke, dependent in the household of Sobei, elder of
- Susaki village, Katsushikd county, Bushu province, in the

, magistracy of Saito Kabei . ... . .Plamlgﬂ' .
: Toshichi, renter of the shop of Kinjiro, in Ofune-kuramaye
ward, Fukagawa District, [Vedo] . . . Defendant. .

Summoned for examination [as witness], Mosuke, renter of
the shop of the five-men company, in Shimo ward, Reigan-
jima, [Yedo).

“The above action was brought before me, a summons issued

for the 7th day, and trial had. The plaintiff Kinsuke had formerly

*
]
’

-

lived in Tokoyama-dobd ward, [in Yedo], dealing in sandals. The .

defendant Toshichi was some years ago in the employment of
Heibei, Kinsuke's adoptive father. That Kinsuke had lent certain

sums to Toshichi was clear; but the case could not be determined -

" without examining the above Masuke, renter of the shop of the five-
men company, of Shimo ward, Reiganjimia, [Yedo}, and he was
summoned and examined.

- [607]
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. “The plaintiff Kinsuke pleaded as follows—

“The alleged loan to Toshichi was made under the following

. circumstances. Toshichi, in the last Dragon year [1844] joined in
- the contract, long held by Mosuke, for the cleaning of the canal
passing under Kyo Bridge, and undertook half of the length to be
cleaned, agreeing to contribute to the expense, the total amount of

, which was to be about 3,237 ‘ryo’. But, his available money not
.being enough, he informed Kinsuke and requested him to make a
loan, showing the indenture executed between himself and Mosuke,
and agreeing that payment of principal and interest should be made
from the Government-money received from time to time in pay-
ment during the progress of the cleaning. The plaintiff then from
time to time, beginning with the 12th montH of that year, lent vari-
ous sums to the defendant, sometimes taking an instrument of loan,
sometimes getting the defendant’s seal in an account-book. Butas
the undertaking went on, the expense increased beyond the esti-
mates, and the work began to go more slowly; and finally Mosuke,
who had other undertakings of the sort on his hand and was pressed
for money, proposed to the plaintiff and the defendant to take up
jointly with him the cleaning-contract for the above place, just as
the work stood. The plaintiff was informed of this proposal by the
defendant, and agreed to it, the arrangement being that those sums
which had been lent up to that time to the defendant should, with
their interest, be left as they were; and any moneys which might be
received [from the Government] for the undertaking should be di-
vided among them without caring for settlement of the loan-
account. In the 10th month of the next Serpent year [1845] a new
indenture to this effect was made out by all parties, and Toshichi
and Kinsuke entered upon the work. Kinsuke might have taken

an active part with. the others in watching the work,, employing *

laborers, paying wages, etc.; but as the business was unfamiliar to
*him, he left all to the others. . The cleaning went on; but after a
time some spots were found where-the difficulty of the work un-
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expectedly increased the expense, so that the original estimate of
cost was exceeded; and at last the plaintiff and the defendant were
obliged to withdraw from the undertaking, and Mosuke proceeded
alone with the remainder and ultimately finished it.

. “The total amount of the advances made [by Kinsuke] in this
undertaking was 1,920 ‘ryo’ 1 'bu’ odd, and of this sum 845 'ryo’ had
been paid, leaving a balance due of 975 ‘ryo’ odd. Toshichi, indeed,
had also made some contributions {to the expenses of the joint
undertaking before Kinsuke entered], but these were small. It
would be unreasonable, were the plaintiff alone to be the sufferer.
Toshichi had invariably evaded with profuse apologies his requests
for payment, declaring that he was quite willing to pay, but could
not until the accounts had been settled with Mosuke; and yet he
continually delayed the settlement of that account. The plaintiff
himself had borrowed from different quarters the amounts advanced
{to Toshichi), and being without excuse for his own creditors, had
been obliged to sell even his house and furniture, and had become 2
dependent in the household of Sobei, 2 relative, of Susaki village,
Musashi, where he now is. The plaintiff therefore demands a de-
tailed account of the payment of:all sums due.

“The defendant Toshichi pleaded as follows:=—

“He had formerly been employed by Heibei, the adoptive father
of Kinsuke. In the preceding Dog year [1838] he had left this

- position, and had entered the sandal business for himself, hiring the

- shop of Kinjiro, in Ofune-kuramaye ward, Fukagawa. Meanwhile
* Mosuke, renter of the shop of the five-men company in Shimo ward,
Reiganjima, had taken a contract for the cleaning of the canal
flowing under Kyo Bridge; but the area to be cleaned was larger
* than he was able to undertake alone, and in the last Dragon year
[1844] he had asked Toshichi to become his pdrtner and undertake
half the length to be cleaned. The cost of the whole undertaking
was to be 3,237 'rye’ odd, An indenture was drawn up between
them, agreeing that whenever the Government-instalments shouid

Wic.—36 e [ 508 ]
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be paid, they should be divided between them. Toshichi thereupon
advanced 250 -'ryo’ -odd for the work, and theri, not having the.
money himself, he applied to Kinsuke to furnish further capital.
The loans began.in the 12th month of the same year, sometimes an
instrument of debt being given, sometimes the seal being affixed in
an account-book, The agreement was that payment should be
made, principal and interest, at each time that a Government-
instalment was received, ‘“The work of cleaning was begun in the.
1st month of the ensuing Serpent year {1845}, but it progressed
slowly, though several advances of money were made. At this
. juncture Mosuke, who had taken other contracts of the sort and was
pressed for money, proposed that the defendant and Kinsuke should
take the remainder of the Government-money, 782 ‘ryo’, pay 50
‘ryo’ due for hire of mud-scows, and take up jointly with him the
cleaning-contract for the place already undertaken by Toshichi, just.
. as the work stood. Toshichi informed Kinsuke of the proposal, and,
a favorable reply being made, Mosuke gave notice to the authorities
and obtained their sanction. The sums already borrowed by
Toshichi, with the interest, were to be left as they were, the agree-
ment being that whatever money might be obtained from the un-
- dertaking should be divided among the plaintiff, the defendant, and
Mosuke. The former having thus become the partners of Mosuke,
a new indenture was made out on the 20th of the same month, and
the work was entered upon by them.- . . Y

{Rubric.] *“The above instrument was ordered to be produced, -

and read as follows: .

‘Indenture. ‘ .

‘Whereas the cleaning of the canal under Kyo Bridge has

been undertaken by you, and one of us then agreed to under-

take the cleaning of one-half the length, advancing his own

share of the expense, and since the work has been begun and

during its progress the Government-money has not-been

. sufficient and large amounts of money have been spent; now

[810]

P

28




" 11, Judicial Precedents '

‘ therefore it is agreed between all parties that we shall re-
. ceive the remainder of the Government-money, 782 ‘ryo’,
* pay 50 ‘ryo’ due for the hire of mud-scows, and undertake
. the cleaning of the portion now remaining, and carry it on
until completed and officially inspected; that we shall pay -

the wages of the bargemen, the expense of official inspectors’

- sheds and laborers' sheds, fees of suparintendents, laborers’

wages, etc., and shall make every effort to guard against
delay; that we shall have no responsibility in regard to the
two special places [left to your charge]; that on request we
shall deliver to you your share of any extra payments [of the
Government-money] which we may obtain for specially
difficult portions; and that you shall leave the pumps, scai-

.. folding, and other apparatus just as they now are, the same

to be restored to you on completion of the work. Acting
under-the agreement thus privately made. between us, we
shall complete the cleaning not later than the last day of the
ensuing 11th month, putting on 2 sufficient number of men
and.boats; and if this proves impossible we shall endeavor to
cause as little inconvenience as may be. In testimony of this
we hereby exchange instruments of the above effect.

'Kokwa, 11 [Serpent], 10, 20 [Nov. 19, 1845},

" Toshichi, renter of the shop of Kinjiro, in Ofune-kuramaye

ward, Fukagawa.

Kinsuke, land-renter of jutaro, in Tokoyama-dobo ward. .

To Mosutke, Esq.’

"The above instrument being drawn up, the plaintiff and the
defendant became the partners of Mosuke., But in a short time
difficult portions were found in the area to be cleaned, and the cost
increased largely, until the amounts paid in by Kinsuke by the 1ith
month of that year amounted to 1,820 'ryo’, 1 ‘bu’; for the slowness
of the work made it difficult to estimate the total cost of any portion -

. (611)
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beforehand. Moreover, as the time for completion named in the
contract had now expired, the two [Kinsuke and Toshichi] were
obliged to give up the undertaking, the remainder of the work being
undertaken and ultimately completed by Mosuke. Of the above
1,920 'ryo’, 1 ‘bu’, 945 ‘ryo’ in all has since been paid at various
times to Kinsuke, and the amount left unpaid is 975 ‘ryo’; 1 ‘bu’.
The above facts are admitted. But [there are reasons why the pay-
ment of this remainder should not be enforced]. Now that the
plaintiff and defendant, alfter entering into the above contract and
making out 2 new instrument in which they appeared as partners
[of Mosuke] {who appears to have taken advantage ol their inex-
perience in such matters and knowingly included the most difficult
places in the portion assigned to them), have given up the under-
taking on account of their miscalculation of the expense, it is dif-
ficult to see why Kinsuke should make the claim that he does. Of
course the defendant occupies the position of a former servant of
Kinsuke, and does not wish to appear guilty of a breach of the duty
of devotion arising from that relation; but as his account with
Mosuke is still unsettled, it is impossibie for_:him yet tq settle the
claim of the plaintiff. :

“Mosuke's statements were as follows: . . . [here his testi-
.mony is fully analyzed by the judge.]

"Findings]: Such were the statements of the parties, [and the
court has reached the following conclusions]: It is clear that the
plaintiff had lent various sums to Toshichi, taking sometimes an in-
strument of loan, sometimes the defendant’s seal in an account-
book. But when the new instrument was drawn up, by which both
parties became the partners of Mosuke, and {it was stipulated that}
these advances should be left as they were, and that any money
which might be received by them from the government for the un-

dertaking should be divided among them on its completion, without -

caring for any settlement in reégard to the above advances, this
claim for the advances became merely a partner’s contribution sub-

[612)

%0 ~ .

R——re




11, Judicial Precedents

ject to the risk of profit and loss, and was no long}er to be regarded

. s a debt due from one to the other.

“The parties declare that they have no fault to find with the
proceedings as related above, ‘

“Trial was held as above related. The parties disagree as to the

validity of the claim, but it seems to me that the matter is one of
profit and loss, and that the judgment should be that no order of

* payment should be made. I therefore consult you on the subject,

“Year of the Ape, 2nd month.”

2. Judgment by the Full Chamber,
“Kokwa, V (Ape), 2, ¢ [March 8, 1848].
Before the Baron Sado, Exchequer Judge.

“An action having been brought by Kinsuke, of Musashi
province, Katsushikd county, Susaki village, in the district of Magis-

trate Saito Kabel, for arrears of a money loan of 975 'ryo’, 1 ‘bu’’

odd, alleged to be due from Toshichi, renter of the shop of Kinjiro,
of Fukagawa, Ofune-kuramaye ward, [the defendant, was sum-
moned by a 7.day indorsement and trial was had. The judgment

. is that no further trial shall be had. Itis plain that the plaintiff lent

the above sum to the defendant, partly on. instruments of loan,
partly in the shape of book-debts. But when the new instrument
was drawn up and the partnership was formed with Mosuke, renter
of the five-men-company's shop in Reiganjima, Shimo ward, for the
cleaning of the canal, the loan was ieft as it was, the parties agreeing
that whatever moneys might be received for the cleaning upon its
completion shouldbe divided among them, and that no further
account should be taken of the loan in question, the advances thus

. becoming a partnership risk of profit and loss. The parties should

be directed to hand up an instrument (of su_bmission).

“Note, that as the case was brought up by the Exchequer
Judge, there is no complaint on file,”

[613])
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" The deveIOpment of ag independent system by case- |
law is amply revealed in the records of these two hundred
“and fifty years of Tokugawa precedents. Throughout
that period of records, there is found not a single citation
of a Chinese or any other foreign law-book, but only of
_Japanese laws and precedents,—a feature not true of any
Eurgﬁéin people (except the Keltic) since Roman times.
The underlying political philosophy was in origin Chinese;
but the Tokugawa techmque was Japanese. ‘The system

wassel-developed.

o

In the following two typical cases, one judge con-
sults another about a pending case; is answered by an
.opinion citing precedents, drawing a distinction and
reserving the distinguished case for future decision; and
then, a few months later, the dlsggulshed case comes up
‘on the calendar and the Full 'Chamber "decides it,—all in
the best traditional spirit of ‘English case-law*. - It will be-
a CEEEE_{;M ety caents Talletl Dewd X

[Supreme Court Opimions on the Sumua! of ¢ Manw-Clam]
" Payment by a Debtor who has suffered Local Exile.

. "Dated Bunsei, X, 11, 22and 18 {December 19, 1826, and Janu-
‘ary 4, 1828

i), Consuliation by Sakakzbara, Melrapohlan Judgc of cho

“*Oughbt not the successor, if any, of a person who has suffered
local exile, to undertake the debts of his predecasor, provided no

(614]
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forfeiture of. cultivated and residence land and of other property
* was made?” L . -

"3, Answer by Ishikaws, Exchequer Judge. - i

. “We acknowledge the receipt of your inquiry. - We understan
. you to refer to the case where the defendant suffers local banish-
.. ment, and we searched for precedents on that point, but found none,
° We. discovered, however, a case where this court was asked, in
Gembun, 1V, 10 [November, 1739, whether a claim for money lent
by one who was afterward seatenced to local exile was subject to
extinguishment, in which a negative answer was given, although the
contrary rule would apply if a confiscation of patrimony had ac-
companied the sentence, for this would include the money loan. A
sentence of local exiie has nothing to do with wife or son, so that the
wife or the son may take the cultivated and residence land and other,
-property, or, if there be none, the exile may be given the proceeds of
a sale of the property. Now, as even the claim of an exiled creditor
is not extinguished, much less should the liability of such a debtor.
In the latter case, the name of the debtor's successor, if any, should
be substituted by the court in the.order for payment; and even if
. there is no successor, the. court should revise the instrument (f
confiscation has not cccurred), as soon as the debtor has fixed his
residence, and deliver it to him, ordering payment without fail.
But in Kwansei, VI [1794], the defendant in a suit pending before
your predecessor, lkeda, Baron Chikugo, absconded, and the Full
Chamber decided (theré being no precedent in which the wife or
son had under those circumstances been ordered to be substituted
in the order for payment) that in the future in such cases no sub-
stitution should be ordered, but the order for payment should be an-
nulled. According to this it would seem proper in the present case
to annul the order for payment. Yet if such a rule be established, it
“would not be just, in our opinion. In ordinary actions on money
loans, we have customarily allowed the plaintiff to name the suc- .
cessor as defendant, where {the debtor has died and] a successor is in

. [616]
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ex:stence, and so in case of a pending action, when the absconder's
successor is determined, it is but just.to have his name substxtuted
and deliver it to him and order payment.

“1f you agree with these views, we trust that you wﬂl lay the
matter before the Full Chamber, so that our practice for the future
may be determined. |

“llth month”

“3. Leuer from Islukawa to Sakekibara.
Bunsei, X1, 1, 28 [March 13, 1828]. .

"You consulted us in the 11th month of last year as to the case
of a debtor who has suffered local exile. We answered that we
hoped to see a rule fixed for the future, not for that case only, but
also for that of a debtor absconding pending action brought, and re-
quested you to lay the matter before the Full Chamber, if agreeable.
We shall be glad to hear your views on this subject, and beg to ask
your advice.” .

“4, Answer by Sakakibara.
Bunsei, X1, 2.

*I consulted you, as you say, in regard to local exiles' debts, and
your answer suggested that payment should be ordered, which in
fact accorded with my own view, and 1 made order accordingly.
You also noted the case of a debtor absconding pendmg an action
before my predecessor, Ikeda, Lord of Chikugo, in which the Full
Chamber decided not to order a substitution of wife or son, which
seemed to require me in this case to annul the order of payment; and
suggested that such a general rule would be productive of injustice,
and that where a successor has been determined, we should order
him to pay; and proposed a reference to the Full Chamber. But

. ‘what [ consulted you about was not the case of a debtor absconding
- pending action brought, but a first-seal case [that is, a case where

the defendant is out of the jurisdiction of the Lower Court (in this

[616]
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case by banishment), and the case must be sent to the Full Cham-
ber for trial]; and we were both agreed, as to this case, that pay-
ment should be ordered, arid I did so order. So that as to this
-point no reference to the Chamber seems to be required. As to the
other case you spoke of, I am myself not yet decided, and I think
it more suitable to consult the Full Chamber when the occasion
calls for it.”

This particular question, here left undecided, came up
a few months thereafter; as. the next precedent shows:

[Supreme Court Ofinion on o Successor's Liability.)
* “Dated Bunsei, XI, 4, 2 {May 15, 1828},

"1, Inguiry by Sags, Baron Bugo, and Ishikawa, Imperial
Steward, Exchequer Judges.

"In cases where the defendant in an action for money lent or
unpaid purchase-money has absconded, we have hitherto thought
that we should not entertain the complaint, where the creditor sues
the'successor, because the whereabouts of the debtor may eventu-

- ally be discovered and. he may then be sued... This practice of re-
,- fusing in such cases originated perhaps in the idea that, even though
a so-called successor exists, either there has been no determination
that he has in fact become the successor, or else, as sometimes hap~
pens, his house is extinct and one of his relatives assumes his estate.
Maoreover, the disappearance has taken place because of the debtor’s
adverse circumstances; so, it seems doubtful whether a suit against
the successor, supposing there were one, would be of any avail. In
those cases where a debtor has died {pending suit}, and his widow
" has succeeded him, we have been accustomed to order the suit to be

* reinstituted against her, describing her in the ‘complaint as ‘Haru,
widow of Taro,' and alleging that a sum of money lent to the hus-
band in his lifetime is due and unpaid. We have also made some
- favestigations as to proceedings in similar actions against villagers.

(617]
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In the last year of the Hare [1818], when Ishikawa, Imperial Stew- |

ard, and Toyama, Palace Warden, were Lawsuit’ Judges in the
Exchequer Department, there were a number of actions on money
. loans in which the creditor, because ‘the debtor had died or was
otherwise unavailable and had left no estate, was suing the surety.
It was thought by the court that the clause of the instrument ‘If
, the principal shall be in arrears, etc.,'signified only the case where
the principal, in his lifetime, utterly fails to pay the debt; so that
where the principal had merely absconded, and no successor exists,
the creditor should wait until the whereabouts of the debtor was
discovered [and then sue him]; and that therefore suits against the
surety should thenceforth be entertained, the principal having
absconded, only when the clause read 'If payment by the principal
is in any way hindered, payment shall be made by the surety,’ and
not otherwise, even where the principal had died. The matter was
referred to the Full Chamber, and they-came to the following con-
clusion: ‘Generally, when a debt is secured by the addition of a
surety's name, the purpose of having a surety is that he shall attend
to the debt if payment is not made; so that the addition of a sugety

is to no purpose if the court declines to order payment merely be-

cause there is no clause expressing the undertaking of the surety.
The obligation of a surety, of course, lasts only during his lifetime
{and does not descend to his successor], while that of a principal
debtor who dies or absconds survives against his son, grandson, ete.,
if there be any patrimony inherited.: But when a debtor leaves
no such successor, the court should order payment by the surety,
if, after examining the circumstances under which he became surety,
it considers that he ought to be regarded as liable,—~and this in spite

of the absence of any clause expressly undertaking liability. In’

answer to the argument that we ought not to hold him liable with-
out such a clause, it may be said that, if we should refuse {creditors
would be loath to lend], the money drculation would diminish, and
undesirable results would follow. It appears better to order pay-
ment by the surety without distinguishing between the clauses “If

1618}
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- the pnﬁcipal shall be in arrears, ete.,” and “If the principal's pay-
" ment is in any way hindered.”

',' “Such was the decision of the Full Chamber. In the presant .
+ case, too, we think that it would be unjust if the creditor could not
* . sue the successor, even though the debtor’s non-payment is owing
. merely to his having absconded. However, if on this principle we
decided that a relative who assumes charge of the estate and acts
‘. on behalf of the debtor in his business or in his cultivation is liable
- for all the debts of the.fugitive as ‘undertaker of the estate’, then
* nobody would ever be found to perform such offices, and the result
would be many waste estates, In such a case, therefore, the rule
* should be as hitherto, that the mere undertaker is not to be charged
". with debts. But henceforth,.when a suit is brought by the creditor
against the son or other alleged successor to the estate of the fugi-
tive, the plaintiff should consult with the officers of the defendant’s
village, and obtain from them a certificate of identity of the de-
fendant, bearing the names and seals of the village officers and
certiflying that the defendant has succeeded to the estate of the
* fugitive; and if the plaintiff can show such a document, he may go
" on with his suit. .

: 'We think that the rule should be thus, and [we have the less
hesitation in coming to this conclusion because] there can be no’
objection, since the order of the last year of the Horse [1822) re-

* specting money loans, unpaid purchase-money, ete,, on the part of

. wllage officers, to iorwa.rdmg the necessary certificate of identity.

“We therefore make the above proposal, 4th month.
2." Decision of the Supreme Court Full Chamber,
“Decided in accordance with the proposal, Bunsei, X1, 4, 2, ‘
(May 16, 1828)." .
The Tokugaws, legal system, thus developed by native -
" genius, might in the local course of events have produced

(619}
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more distinctive fruits of independence. Dut at this
juncture international history diverted ita destiny.
. (IV) Fouwrs Pemion

12. In 1863 the long international seclusion of Japan
was broken. Commodore Perry came wilh his American
fleet, and demanded righta of trading. Other nalions
followed. In these treaties the Japauese gladly conceded
1o Lhe foreign nations the power and duty of extra-terri-
toriality, I. e. jurisdiction over the foreign nationals, as the
price for refusing general rights of settiement throughout
the land. Meanwhile the powerful semi-independent
barons seized the opportunity to rebel, denouncing the
Regency for its aubservience to the foveign nations. By
the revolution of 1868, the political guvernment shifted
back, after seven centusjes, from the Regeucy lo the
Emperor. :

Japan now realized that the time had come for it o
absorb all the science and arts of the Occident, {from which
it had been secluding itsell. To this task the natiow’s
talent devoted itself for the next thicly ycars.

This task accomplished, the national pride now beeame
sestive under the concession of extra-territorinlity. In
demoustsation of its right lo resume complete sovergignly
over national justice. the Government undertook to re-

[523]

12. Juristic Revolution -

muke the fonn of its law on
Occidental models. In 1880
came the written conslitu-
tion; Count o, its inspirer
and draftaman, ranks as
Japan's greatest stulesman
of the lust generation. The
most able younger minds
were sent abroad to master
the Occidentat systems of
guvernment and luw. Dur-
ing the 1830°s and 1800's,
in ‘Tokyo, thousands of as-
pirants in Tokyo nn—uoomn Vitl. 23—Couir hra Sinonust
studied the laws of Fravce,  Framerof the Imperta Constitution
Germany, and Anglo-

America,~at first under imporied law teachers, after-
wards under the returned Japanese juriats beaclag Oc-
cidental degrees.» Meanwhile, five new codes were pre-
pared,~—lirst dralted by jusisis imported from France and
Germany': then re-cast. in contentz better adapted o
Jopanese institations, by the new generation of Japanese
jurists teained in the Occidental laws. These went into
.mz.nn in the last decade of the century. In the next
decatde, foreign extra-territoriality was relinquished.

{621
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12, Juaristic Revolution '

. VEIL 24—~Monenn Sursess Covnt Dusuing

From uwhat has lieen sketched of the Tokugawa in-
stitutions of the third perivd, it is easy (o sce that the
task, in these new codes, was nut Lo create a legal system,
but Lo revise an existing one.  But the officials of the old
Regency had pofitically disappeaed; and there existed
no _...:_v. of professiomad juristic literature available for
educating the new gencration and for supplying the
technical legal phraseolugy. Morcover, fureign expecta-
tions had o he satishied, lence, in framing the new
cudes, resort was had to the compact scientific malecvials
of Lhe Romanesque system from the continent of Europe.

, [623] .
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VI, Japanese Legal System

The law was re-stated on the classification of the Roman-
esque Jaw; the new legal language being constructed from
the Chinese etymology; for Chinese literature had been to
Japan what Latin had been to Genmanic Europe.

The Supreme Court,» for example, was now called
*Tai-shin-in”, Supreme -Judicial Office, instead of
“Hyo-jo-sho", or Chamber of Decisions; and the Code of
Civil Procedure was termed "Minji Soshoho Seikai”, in-
stead of "IKori-sosho-tori-sabaki-sho", Criminal trials
were conducied in eourt-roonts furnished on the Occidental

. nodel; and the bailills
and police, though
gentry (“sammurai’) by
descent, everyone of
them, now wore Occi-
dental uniforms.ss  The
external modes of the
West have been adapted
by the native spirit of
Japan to form a new
composite whole,

This. reorganization
of the ancient native
(AL institutions to suit the
V111, 25—Mooray Caiinat Counr-Roou  titnes, welding together

{524)
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West and East, signified hardly 2 new legal system, but
" the re-making of an old one, by a process with which
Northern Europe was already long familiar, when Roman
law was welded with Germanic law (pest, Chap. XV).
Japan was the first: Oriental country to undertake it
voluntarily. But it in this same process that is belng re-
peated, in a later generation, in Siam, in China, in Turkey,
in Persia; and in those also it has come as a 'quid pro quo’
for the relinquishment of extra-territoriality and as &
symbol of external assimilation betwesn Orient and Oc.
cident. ’ . ..
. To future historians must be lelt the analysis of the
future result. The old Japanese artists, in their masterly
woodcuts, were fond of depicting the celebrated mountain
Fuji, one of the nation’s (and the world's) scenic gems.
The art of the modern photographer, too, suay present it
to us in another guise. The impressions are different.
But the mountain is the same.n .

[926)
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Dan Fenno HENDERSON,

Conciliation and Japanese Law
-Tckugawa and Modern -, Vol. I

' (University of Washington Press &
University of Tokyo Press, ca. 1966)

- - m——

P,

< SUIT INNS
Throughout the proceedmg in Nuinosuke's case we have made passing

comments on the role of the innkeeper in the conduct of litigation in the

Edo courts, and perhaps now with the case as background, we should
consider more fully what the innkeeper’s position and function really
were. For he was indeed the only person connected with Edo litigation

who might be regarded as a predecessor of the modern Japanese lawysr, 29t -,
. The inns at Edo and Osaka differed considerably in origin and functions,

and we will confine ourselves to the Edo inns,

Initially the innkeepers situated in the vicinity of the Edo courts devel-
oped their legal expertise from the fact that they were regarded by the
Shogunate as tiie houseowner for the itinerant litigants whom they might
be housing, and in that status the innkeeper was required to sign documents
and appear at the commissions with his tenant. Having observed the role
of Chiib&’s houseowner in the foregoing proceeding, we can appreciate
that an innkeeper'who catered to litigants and who was treated as their
houseowner would go to court often and become quite knowledgeable in
the procedures and practices at the courts,

It is next important to note that this quite ordinary Tokugawa status
of houseowner, implying certain authority over any litigant tenant who
might be lodging at the inn, grew into a specialized vocational status
recognized by the Shogunate at least after the Temmei penod (1781—88)
Eventually thym!ggp_eg,g_[}dnmam@mﬂuee guilds compri
collectively of.about two, in ted. in Bakurd-cho
and Kodemma-chd, Also apparcndy some from the Ezghgy-'l‘wo-lnn
Group were scattered about what is now the Marunouchi hi_district. They
were granted a monopoly franchise for all of the suit inn “business, and it

. seems that their inns catered rather exclusively to litigants at least from

the Genroku period (1688-1704) until they were dissolved at the time of

-

1 Besides the materials in Nakada Kaoru, "Tokugawa jidaino minji saiban Jitsuroku,”

8 Hbseishi ronshd 753904 (1943), this sccount of the Edo inns is based on Takigawa,
Kujivada no kenkyd (1959); and Hiramatsu Yoshird's nview thereof in 12 Hassishi kenkyi
242-43 (1961}, Compare Okudaira Masahiro MUSER 8t Nilon demgoskithi BRRREL%
(History of the g:apmae lawyers) (1914} and the following works which seem to be based
on Okudaira: Osaka bengeshikai (ed.), Osaka bengoshs shiks K5 SETE -0 B% (Draft history
of the Osaka lawyers) (1937); Tokyd bengoshikai {ed.} Bemgoshlshi RiIg-- (History of
lawyers) (1939); Nihan bengoshi rengdkai (ed.), Nikon bengoshi mkakushi B AR EME LN R
(History of the development of the Japanese lawyers) (1959).
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the Tempé reform (1842), Thereafter the individual inns operated sep-
arately and apparently catered to regular travelers as well as litigants,
In exchange for its monopoly protection granted by the Shogunate
from roughly 1781 to 1842, the Edo inns performed the following four
services for the Shogunate: (1) they delivered the summons issued by the
courts; (2) they were responsible for the custody of persons Entrusted to

. m—— e

the Inns (yade azuke} by the court; (3) they were required to supply food -

to persons entrusted to them; (4) they had the duty of providing fire pro- .

tection to the various court buildings, The services the innkeeper supplied
to his tenant-client were many and varied, and a review of them indicates
that the innkeeper was 3 busy man. Apparendy, however, the inn's legal
services were concerned almost cclusweiy with civil itigation, and the
townsmen and other urban lmgants relied heavxly on their town officials
and the expert underlings in the town office to handle their litigation,

since these officers were required to accompany the Litigant to court any-

way, as we saw in Chiib&’s case, In Osaka the inns were apparently some-
times consulted even by litigants not lodgmg in theinn, but we have found
no evidence to date that such a practice had developed in Edo.
A rather concreté idea of the nature and extent of the mnkeeper’s legal
services can-be obtained by surveying Buzaemon''s activities on behalf of
uinosiike. B ‘or Késuke, his assistant, personally drafted all of

e Jegal documents in the.course of the litigation-~including petitions,
receipts, notices, reports of failure of coneiliation, and the final concilia~ ;

tion agreement—as well as all corrections required by the court, All of
these documents were handwritten in brush in several copies, and some-
times this drafting was done under considerable pressure at the commis-
sion. The actual documents showa certain skill in anticipating and avoiding
legal problems (e.g., the receipt of the summon). The innkeeper instructed
Nuinosuke on the procedures that had to be followed to file a suit, get the
endorsement, and serve the summon. He also led the tenant by the hand
to the various offices and then accompanied him personally to the numer~
ous hearings. Just to get the endorsement of each of the eight commissions
in the rice case took two full days of trudging through the busy streets of
Edo afoot. It took six days of scurrying about to get the approval of
Nuinosuke’s daimyd. For these reasons it has been aptly suggested that
the innkeepers really ate with their feet.

At the hearings, the innkeeper went into court with Nuinosuke and sat
on the gravel just back of him, where he could carefully watch the course
of testimony and request a continuance if his client got himsell into
difficulty, Likewise, the innkeeper participated in the negotiation of twelve
continuances and numerous conciliation sessions and did the paper work

42
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involved, including five notices of failure of negotiations. In addition,

. Buzaemon was indeed an innkeeper and in that capacity during the course
of the proceedings he furnished Nuinosuke with his room and meals, which
were the chief source of income for the suit inns, although it can be sur-

mised that they also received a success fee and clerical fee besides. The |

Edo inns were rather plain compared with those in Osaka, which also
carried on a profitable business as fiscal agents for farmers. These farmers
brought in their rice to be sold by the inn, which paid the farmer’s tax for

him to the lord in cash, The daily rate of an Edo inn was said to have been
240 mon, which was roughly equivalent to the rate of a low-class inn cater. ©

ing to the general public (not 2 suit inn) in Osaka of the same period,
One final point needs to be emphasized. Including both his legal and

hostelry services, the innkeeper was an important part of the workings :

of civil justice in Edo, and it can be fairly concluded that without his
services, the complexities of jurisdiction, procedure, and documentation
in the Edo courts would have effectively barred the assertion of many
claims, otherwise valuable under Shogunate law. In evaluating these
officially authorized innkespers and their role in the judicial process, itis
important to distinguish them from the unauthorized Suit Solicitors

kujishi), who were prohibited to o erate’and who coriducted a marg;nai
g{ca?{m“&eﬁﬁéai‘&?é“orbnbfry and swindling 1% Indeed, confusion’
of the suit inn and the suit solicitor has tended to obscure the fact that the
authorized suit inns, even if they had not acquired the arributes of modern
professional ethics and sense of mission, were nevertheless hard working,
skilled, and resourceful legal experts, whose services were quite necessary
to the Edo courms and litigants, especially rural pennoner:. Indeed, the
Shogunate seems 10 have ordinarily referred to the inns as “Edo yado™ in

its reguladon, thus aveiding adverse inferences associated with the .

“*“kujishi,” which had been banned from the Genroku period {1688-1704)
~dhward. The Tokugawa public, however, used the term kujiyads and mod-
ern Japanese historians have failed to distinguish between them and kufishi,
and therefore they have tended to overlook this lggmng;,t.e_slwmsm 1t of the
modern lawyer’s forebears in Japan

CONCLUSIONS
In conclusion, several features of the Tokugawa civil trials deserve to be
re-emphasized, Dispute-settiement powers were decentralized in the fam.
ily, village, or fief, Such decentralization meant thas, for litigants, the
first hearing before the official or lord in charge of the territory was usually
the last hearing; what “appeals” there were existed largely for officials,

™ Takigawa, Kaiado no kenkyd 8-10 (1959).
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Noda, .Introduction to Japanese Law (1876),
Chgpter III Reception of Western Law (part), pp, 41

CRAPTER I
RECEPTION OF WESTERN LAW

THE PROCESS OF RECEFTION
ommodore Matthew Calbraith@ry Qf the United
States Navy arrived in Japan to presenc to the Tékugawa govern-
ment a letter from President Fillmore to the Japanese emperor,
- asking Japan to open its doors freely to foreigners once more.
Perry was escorted by four warships. Though the tone of the
letter was courteous, it left no doubt of the real intention of the
United States, and the Bakufis was thrown into great confusion.,
Already a small number of Japanese had seen the reopening of
Japan to the outside world 4s-a necessity and had launched an
impassioned campaign to propagate their jdeas at the risk of

lesing their lives.

The Bakufiz finally took account of the fact that it was no
longer possible to maintain its policy of sakoks and decided to
resstablish relations with foreign countries. In 1858, the fifth year .
of the era of Ansei, Japan concluded commercial treaties with
the United States, England, France, Russia, and the Netherlands,
but in its ignorance of international law it accepted unfavorable
conditons. These treaties, concluded as they were on the basis
of an inequality of bargaining power, could not but hurt the
pride of the Japanese people, and the Meiji government which
succeeded the Bakufu was obliged to &ry to do away with them.

The Bakufu had, even before the amrival of Perry, begun to
become unsettled, and the change it then made in its policy was
dedsive for its fall. In the end, after violent political and military
campaigns between the partisans of the imperial court, who sought
to strike-down the ‘Bakufu by means of the imperial authority,
" 1 E.g.,Yoshida Shoin,
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s ed the Bakufa, the impeialists won. They
_ were a group made up mostly of suski of the lower (c}(a,ggﬁof the

?@t 1/of the southwesty Sabun Tosa, and
867 the last shogun handed back his political powers
' e em%, and the system of military government that had
Jasted for seven hundred years came t0 an end. A pew pagein

Japanese history began with the ea of Meiji. :
This revolution is called Meiji Ishin) and dshin means literally

“her are new things.”$ From the béginning the new government
- had to grapple with a critical problem—what could be dene to
maintain the independence of the state against the imperialistic
forces of the West? Were there other ways besides adopting
capitalism? No better means could be found for preserving it
independence, so the new government set to modernizing the
social and political organization of the country on the principles
of modern capicalism. This of course called for 2 restructuring of
the legal system, but the reform of the law was an urgent neces-
sity anyway, as the Meiji government wanted to obtain the revi-
sion of the treaties of Ansei and the other parties to the treaties
demanded the modernization of the Japanese legal system as &
condition .precedent to that revision. The Japanese government
did not have time to allow the law to be created spontaneously
in response to the needs arising from the gradual transformation
of the social structure to a capitalist sociery. The pressure was to
concentrate on providing a new legal system whatever the social

state of Japan might be.
The best way to obtain this result as quickly as possible was
of course to follow the example ogse ad picalist coun-

tries, which at that time were® an gi%?a. Japan chose
the legislarion of France as its guide because the Common Law

t Ipisa matter of dispute whether this bistorical event can be called 2 revolution.
1t all depends on the definition of revolution. According to the Vecabulairs fridigue
of Henrl Capitant a revolution i1 “2 popular movement of reasopabla size which
;iwsa:wuﬁmwhgmrﬂmofasuwbytmndm&empn‘mﬁon
of that state without ebserving the legal requirements previously laid down."” The
Japasee political reform had all the elements yecuired by this definiton witk the
exception o "mmwg"sm&mitmmughx about a change of
the subjects of political pawer oaly within the same privileged class, i¢ could not be
qualified a3 a revoluton. 1t is pehaps berter to speak of restoration rather than
sevoludon, though this movement, which was pot in mself 2 popular cne, did cone
scirats an antdpation of the will of the pesple. .
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s,

system appeared too gmplicated, whereas France had the five
= M Moreover the French codes had already been

the inspiration for many countries that were modernizing their
socicties. From 1869 the Japanese government showed a great
interest in the transiation of the French codes. One of the mem-

bers of the first imperial government, So¢jima Tancomi, in that

very year odm@ intellectual with 2 good
knowledge of French, to translate the Penal Code.. Mitsukuri

finished 2 section of his n-a.n,/sl_aﬁ“on\before the end of the year and
the minister of justice, E@\S}"xgpg who read the translation,
was greatly impressed, So impressed in fact that he rather hastily
conceived the idea of also having the gggghmqu Code trans-
lated and applied as Japanese law, add he thereupon Grdered
Mitsukuri to umlgtg'_;gc/giﬂme.md all the other Napo-
leonic codes as quickly as possible. When he gave the order to
Mirsukuri, Eto is reported to have said: “Translate those codes
as quickly as you can and don’t worzy t00 much about any errors
you may make.” Mitsukuri worked diligently and accomplished
his task in less than five years. .
At the end of the period the Bakufu realized the necessity
of having information on things foreign and created an in-
.. stitute for:the study and teaching of European culture (yogakz).
The main topic for study in this insdtute was European lan-
guages; among thcrx@utch was originally considered the most
important because the Netherlands was the gx_:}lEur%gcan coun-
try which had permission to trade with Japan through the period
of the sokoku policy. Mitsukuri had begun by studying Dutch.
He learned quickly and was soon an assistant teacher at the
institute.-It did not take him very long to see how important
- French was, and he busied himself with learning it too. He had
po particular knowledge of law, but all the learned men of the
yogaku were encyclopacdists, and were regarded as omniscient.
With this background Mitsukuri undertook the task of translating
the French codes. It is easy to imagine the difficulties that he
zavse-have-encountered in completing His task—he did not have
the use of a good French-Japanese dictionary or the assistance
or advice of any French lawyer, It is therefore surprising to know
that the greater part of the current Japanese legal terminology

AT
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was fnvented, or at least suggested, | v him. Even the two basic
words 'gight” (kensj) and Fobligation™ (gimg) are attributed to
Mitsukirri? He was like an architect whio had to begin by making
his bricks, One result is that his translations are highly
defective to the eyes of modemn jurists, though they were of in-
valuable assistance to the legal men of the tme. As 2 judge of
the Japanese Supreme Court said much later, “these translated
codes were like a light shining suddenly through the dark night,”

and the judges of the time found in them the only legal bases on

-which they could properly base their decisions.¢ Although none

of the translated codes was applied in Japan as Eto had wished,
these translations were the first step to the reception of Western
law. Eto gave up the idea of applying the civil code in a trans-
lated form, but he did not give up the idea of baving a Japanese
civil code as soon as possible. He immediately undertook to
draw up 2 Japanese civil code and set up 2 committes for the
purpose, with himself as president, and proceeded with zeal on
a draft based on the French Civil Code.

3 A bisgraphy of Mitsulauri gives us some idea of his extracrdinary efforws: “At
the time of his n!egalsdeueewsdniniafomadvemgaandmmho

had no knowledge of it anyway, He bad no commentary, 0o diedonary, and no lawyer

with whom toreonsult, He had great difSeulty {n understanding difficult passages

in the ?:uehmuduhefoundmyidminwwhieh not exist in the

traditicas] Japaness conception of law, he was greatly embarrassed by the lack of
wards with which to transiate the French, He sought advice from Sinclogical experts,

but they were unable to advise kim oa adequate terms, Ha therefore had to invent

the terminology himself, but his words were 50t readily accepted because they wers

not Japanese, Wordssuch as kenriand gimy weze borrowed from Chinese words which

he found in the Chiness translation of an English text of International Law! Almost

all the other legal terms, such as dosan (moveables), fudosan (immoveables), sosai (com-

pensacion), and mititngeten (conditon subsequent), were invented by Rinsho aiter
much difizult research.”® Fumihiko Otsukd, Mikukuri Rinsho Kun den (Blography of
Mizukuri Rinsho] (Tokyo: Marsuzea, 1507), pp. 88~100 passim.

4 Although it cannot be conclusively proved that the judicial decisions of the first
years of the Meiji era wese based on the Japaness ranslations of the French codes,
there {1 good reason to presume that this was the case, The following expressions are
found in the reasoning of numerous decisions It is obvious according to the general
principles of law .. 7"} #according to the pature of things .. M; “For the reason
that .3 “Equity requires that, .."" There is Jictle doubt that the judges of the
tima in fact relied on the rules appﬁabhh:hef:m:bcodanndatheguﬁeof

principles. Boissonade said: WThe civil law judges of Jagan, deprived of

the sources of their ancient law, are most of the time unable to rely on fixed and

mminwm.udmobﬁgedteradn:hdrdiﬁcﬂﬁamxdingmehepin-

inles of natural law which they find formulated in foreign codes which form 2 sort

common law of the Weat,” Gustave Boissonade, Projet de cods cioil de PEmpire du
Fagon (Tokyo, 1882-1889), Vel. I, p. XXIV..




RECEFTION OF WESTERN LAW 45

After the dramatic death of Eto in 1874 by capital punishment i
for a political crime, the drafting ‘work was continued under the }
direction of the new minister of justice, Old Takato. 7%%8@
draft civil code in thres books and 1,820 articles was completed,
but it was not adopted because of its too faithful imitation of
the French code.

The need to modernize the law was not limited to the field of
civil law, but it was in the drafring work related to the civil code -
- that the dificulties inherent in Europeanization of the law were
most felt by the draftsmen, The government therefore decided to
call in French jurists to help. Jur T872 Georges Bousquet) advocate
at the Paris Court of Appeal, came to Japan 2s legal adviser to
the imperial government, He stayed four years and spent his
time principally in educating Japanese lawyers at a special school
of French law which was established on his advice in the Min-
istry of Justice* In{f873/Gustave Boissonade, professor at the
Faculty of Law in Paris; was invited by the Japanese government
to take on the task of improving the legal system,® and he stayed
in Japan fos/twenty Yeaps at the wish of the Japanese. He per-
formed a great séfvice, not only for the law and in the education
of lawyers, but also in the political field. =~ — -

.Boissonade began his legislative work by drafting apenalcode ... =
" and a ceiminal proceduFeode, He finished both in 1877 in their 7 /74"
French form; and they were then translated into Japanese for LA
discussion and modification by the legislature.? The codes were :
adopted and promulgated in 1880 and came into force in 1882,
They were the first modern codes to be applied in Japan. Undl

+ The Japanese translation of the course that he gave at this school of law is
still extant. Bousquet participated in the drafting work for the civil code project and
also suggested a sectlon of the project which be draited himself, After his retura to
France, he publithed a very interesting in-depth study en Japan, (Le Japon de nas
Jours, 2 :fols.), which {s esseatial reading for all those who are interested in Japanese
histary of the peri .

¢ Concerning Boissonade, see Yosivuki Noda, “Gustave Bolssonade, comparatiste
ignoré,” publithed in Problimas contemporeing de droit compart, od. Naofiro Sugiyatma,
a coliestion of comparative law studies commemotating the tenth apniversary of the
foundation of the Japanese Instityce of Comparative Law (1862), Vol. II, p. 235L

1 The legisiamre was not as yet the Imperial Dist. The mest important legisla-
tive orgaa before the creation of the Diet was the Gawvin (Senate). Legislative bills
were in prinipie discussed by this body, but the government could promulgate law
without prior discussion in the Gearoin,. .
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then the Meiji government had formulated some rules relating to
crimes, but it had publicized them only in the Chinese manner
as directives to public officials.® The Japanese people as a whole
had no knowledge of the principle of legality in crime and’
punishment until the codes drawn up by Boissonade were pro-
mulgated. The penal code remained in force untl 1908, and the
criminal procedure code until 1890.

In 1879 Boissonade proceeded with the task of drafting & Givil

code, He took charge of drafting the bill only insofar as it relaeéd”
0 pro E@ and x;p_cs;io@l were to be left to
Ié anese draftsmen betause these subjects were closely related to
the traditional mores of the coungy, though the influence of
Boissonade was very great on those parts of the draft also.
Boissonade based his draft on the French Civil Code, but he used
comparative methods in its elaboration. He worked tirclessly,
studying the case law and theory of Freach civil law, trying as
far as possible to harmonize it with legislative, judicial, and
doctrinal developments in other countries, Of his method of
waork, Boissonade said: “Doubtless what Japan adopts should not
be French law purely and simply. I want your government to
adopt our laws only to the extent that they have been proved

. good by the experience of three-quarters of a century. I will use

every effort to incorporate in the draft the improvements that
time has shown necessary and particularly those improvements
that other Western jurisdictions have adopted in their wisdom

e

and justified by their experience.™ Thus inspired, he drew up
the text and a commentary?® on the draft civil code in French.

“The drafiing of the civil code was finished in April( 1889, Tt
has thus taken us ten years aithough we had the temerity to

§  More precisely, the government promulgated three penal codes berween 1868
and lB?3.Thc£m:odewoﬁdal!vhmn:herﬁmﬂCﬁninﬂCodc.
The last two wese applied concurrendly undl the promulgation of the Criminal
Code of Boissopade. The third code amended and complemnented the second without

the preamble to them declared: “All public officess are commanded to observe the
rules of this code,”
% Gustave Bolssonade, “Ecole de droitde Jedo,™ Revuads Legislation (1874), p. 511.
¥ The text and commentary have come down to us in Beimanode's monumental
work, “Projet de code civil de P Empire du Jopen, 5 vols.
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believe that five years would be sufficient.™® The draft was

transiated into Japanese as it was drawn up. Then the translaced

portions were discussed and modified by the legislature® = .
In 1889 part of the draft drawn up by Boissonade was ado

It contained the book on “Property,” the greater pm

on “Methods of Acquiring Property,” the book on “Securities

Guaranteeing Obligations,” and the book on “Modes of Proof™

.In 1891 the other part, that was entrusted to the Japanese drafts-

3
3 b
I~

RS

men, was completed. It included 2 book on “Persons” and a part
of the book on “Methods of Acquiring Property” dealing with
“Succession.” Togéther the two parts formed a single code which
was promuigated in 1891 to come inte force on 1 January, 1894
The code was not juStE copy of the French code but followed 2~
plan very similar to that of the Napoleonic Code, even though it
W&gf five books instead of three. Upformumately it did
Tibt come into force as envisaged, From 1889 there were indica-
tions of 2 movement hostile to the future application of the code.
into two camps and a violent debate, which has
been compared with that which arose in Germany between
Savigny and Thibaut concerning the need there for a code, arose
between the partisans of the immediate enforcement of the
code and those who favored a postponement, Articles, mono-
graphs, and manifestoes were published and distributed for and
against the Boissonade code. Postponement was demanded be-
cause the J@gmg_ie/méediing;mﬁmmﬂyxake account of the

W(gf the Japanese people. One of
e most conservative of the jurists, i Yatsuka, professor of

constitutional law at the Imperial University in Tokyo, went so

ecause the part

of the code strictly relating to moral traditions had been drawn

up by Japanese and took account of those waditions. Further-

more, it had been modified to 2 great extent by the committee

and by the sepate in order to adapt it even more to Japanese
% Ikid., Vel.'l, p. VIII.

. 2 The drafts were first discussed by the civil code drafting committee, then by -
the Gerwiz, and fnally were dehated in the Privy Counail.

.
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traditdon.”® The political situation, howgver, favored the adver- i
saries of the Boissonade code, 2 i

This failure of the Boissonade code is usually explained as the
result of opposition between the school of French law and the

(1892 the Imperial Diet, |1

school of English law.* Outwardly this would appear to be so,
but there 15 possibly a more important reason, 2 political rather
than a legal one.3 The postponement ‘of the code was only a
manifestation of the general decline in influence of French culture,

The 1868 Restoration ‘was brought about by duski of the
lower class, They had occupied 2 lowly place in the feudal
hierarchy, though they had nevertheless belonged to the priv-
ﬁgd/g@ Their ideology had never been bourgeois, but they

ted 2 capitalist society. For this reason the government born

#  For example, the first draft provided that a minor, man or woman, could not
marry without the consent of the parents, but the Senate changed this provision
to provide that every masn and woman of no atter what age had to obain the
consexnt of parents to marry. The new civil code of 1898, which purported to be in
conformity with the wishes of the partisans of postpenement, demanded parental
consent enly for a man under 30 and a woman under 25, Boissonade bimseif said:
“He [the French lawyser with responsibility for drawing up the draft of the civil
code, i.c., Bolssonade] submivted his work {text and commentaryl, bit by bit to

. the Japanese commirtee, The latter, baving had it translated by those members who

kmew French and Freoch law, sought to recondle the new law with the old and
oiten sought amendments for this reason, or clie they made the changes themselves
whea the author was unable to accept them. This is to say that in spite of his reluc.
tance, plurality of heirs was abandoned in favor of the maintensnce of rights of
seniority of the kind known under the former regims, with an absolute charzcter
as regards both moveable 2ad immoveable goods and a generality of persons, such
a3 had never existad In any Evropean counzy.” Bolssonade, *Les anciennes coutumes

- du Japon et le nouveau code civil, & I'occasion d’une double publication de M.

John Henry Wigmore,” Rewue frangsise du Fapen (1894), p. 12,

¥ Engiish Jaw was taught along with French law from the beginring of the Medji
era. The center of inswucdon was the Law Faculty of Tokyo Univessicty for English
law, and the school of French law in the Ministry of Justice for French law. Besides
these two schools thers were several others which specialized either in Freach law
ot in English Jaw. The students of the twe different systemns paturally formed groups
of differing legal outlocks, .

8 It is worth reealliog what P, Koschaker said; “Foreign law iv not received
because it is considered the best. What makes & jegal system suitable for reception
is rather 2 question of farce [rine Machifrage]. Reception relates on the intellestual
and cultural plane, at Jeass, to the extent 1o which the law benefio from 2 pesition
of strength: Whether this strength still exists at the time in queston, or whether
there is a vivid recollection of it and the civilization it tepresents at the time in quese
tion, i an important political questdon." Esreps und das rémische Reckt (Mtlnchen:
Veriag C.H. Beck, 1947), p. 138, A
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of the Restoration, which.was made up largely of these dushi of
the lower rank, did not want the development of a bourgeois
society. Instead they favored the formation of an absolutist state,

" but at the beginning the government was extremely weak. This

government had succeeded somehow or other in bringing the han

under the imperial power, but it was by.no means certain that -

it could take strength from this situation in the immediate future,
It was therefore obliged to seek the voluntary collaboration of
the former az until it had consolidated its position, It was forced
to appear democratic and even appeared to respect public opin-
.ion .and to encourage discussions in public. One of the five
articles of the imperial declaration promulgated at the begin.
ning of 1868 says: “It is desirable to convoke public gatherings
as often as possible for the purpose of discussing all important
problems.” And in the same year it prociaimed the fundamental
principles of government in which the principle of the separa-
tion of powers was announced. In this milien Liberal ideas from
the West quickly spread among the Japanese. In the first years
of the Mefji era the works of Mill, Bentham, Montesquieu, de
Tocqueville, and even Rousseau, to mention only the leading
names, were well known. People even discussed French and
.English philosophy.}? Consequently it was quite natural that the
legal ideas of France and England should also be received and
that French law along with English law should have exercised 2
considerable influence on Japanese law,®

Inspired by liberal ideas, 2 political movement called the Jou_

Minken_Undo_(the kb ovement for human rights) started
about 1880. It was supported by a large part of the populace, and
it succeeded in getring the government 1o agree to the creation

¥ From 1871 to 1877 transations of Mills esnay, On Liberty, Representarice Govern
mest, Political Econory, and Utilitarianism appeared; in 1873, Theory of Legisiation by
Bentham was translated into Japanere; a esmplete trassladon of Llasprit dis boir
\mmdeini!ﬁ;komumweﬂhownby&epuﬁmcﬁbe]ﬁu&fmm
&Wwwmwmojmhyl&

" “...:heﬁmmd:mdeef&eﬁ@deﬁ'srépawa]apuumap
pearanees inmtgd with the m} ;ine o; Western thoughe, techx;g%na, and
customs.” Rickard Stoery, £ Hidory of Moden lapan (Peaguin, 1960), p. 107.

» Nwrml@wmmmmmeﬁmmdﬁew

era, From 1870 to [889 there appeared transfations of the works of Laferrizre, De- .

malombe, Bathie, Actolas, Faustin Hélie, Mourlon, Ortolan, Bélims, Boistel, and
Baud:r-l'aa.nm

inerie among others.
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of a national assembly. The movement was liberal in appearance -

only, for most of its supporters were discontented former buski
who had been excluded from political power. The government
took steps against the movement both by oppressing it and by
corrupting its leaders. The oppression was extremely violent
and the leaders were easily corrupted, so the liberal camp did
ot last long.

Also about this time ‘the government was beginning to feel
strong enough to show its hand. Even in 1881, when it had
submitted to the pressure of the liberal movement, it had secretly
decided to draw up a constitution following the Prussian model
%o, prepare for the opening of th embly which had

3 ed to the Liberals. According to its idea the new
constitution was to begrinted by the emperor to his subjects, and

for this reason the absolutist character of the Prussian Empire
was more_atmactive¥6 the Japansse statesmen than was the
o Sstuen than ¥

From 1881 on the absolutist character of government policy
became more accentuated, and this political tendency was refiect-
ed at the legal level too. The decline in the : influence of French

law was only one of its aspects. Another aspect was the increasing-

e

ly importaat role that Germau law v was playing In the Japanese

world.® Seen in this context the failure of the Boissonade
code becomes more comprehensible, and it is significant that the
year in which the first attack was made against the cods was

also the year of the promulgation of the absoludst constitution.

i .

o 1893 a council ToF CAdifiEation studies was set up, and

within the framework of this council a law-drafiing commission

was appointed for the civil code. It consisted of thres persons, - |
Hozumi Nobushige, Tomi Masaakira, and Ume Kenkiro, all of -

whom were professors in the Faculty of Law at the Imperial
University of Tokyo. Tomi and Ume had done their legal
studies in the-Law Faculty of Lyons and both had obtained their
doctorates in law there, The commission was formally charged
with the zevision of the Boissonade code, but basically its job was
to draw up a new code. The three c mmissioners proceeded to

their work by dividing the labor. All the topics of the code were
»  Itis no sccident that the translation of German works began aboug 1888,
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shared among t.hexn, each choosing those topics in which he
believed hzmse!f most knowledgeable,

afts of the! G.3. (the
German Civil Code), The fon bad decided to' nge up the
scheme of the Freach Civil Code and substitute it with that of
the B.G:B. The code was divided into five books, The first three,
the general part, the book on real rights and the book on obliga-
tzons, were completed in 1895, and voted by the Diet and pro-

ted in 1896, The ofher two books, o@:}) and
ccsnon were then drawn up with great prudencé because the

n had to avoid being in a posiion where they would
be subject to criticism for not having taken proper account of
traditional morality, The last two books were finished mﬁB\Q&»«
and approved by the Dier, and the complete new Civil Code
came into force on ul
er from the Boissonade code?
Those who had favored postponement of thé Boissonade code
wanted to believe that it differed substantially, and looking at
form alone it could indeed be :hought to be entirely different,

0 ollowed in its construction was German ; but when .
the content is considered the story is different. The three drafts-
men adopted many of the solutions /Even in the drafts of the
German“Civil Code, but they ‘alio retained many of the provi- _
sions drafted by Boissonads. What is more they sometimes ac-
m&«: found in ¢ither the German or
Boissonade codes. The new code was therefore somewhat eclec.
tic. Articles 415422, relating to damages for the non-perform-
ance of- obhganons, may be taken by way of example. Of these
eight articles six were drafted on the basis of the ardcles of the
code drafted bgBoxssoaade supplementcd by a study of the so.
lutions provided in_ oﬁw, such as the German,
. Sometimes the draftsmen of the new
code were more faithful to the Code Napoleon than Boissonade
himself. Ardcle relating t "does not allow the
court to increase or diminish the ,ﬁum agreed upon between the
parties.-This is what ¢nch | Givil vides in amcle

I3
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of the sum being reduced. This example in itself is insufficient to
give a total view of the new Givil Code, but it does serve to show

that it was(aot)a fithfiul imitation of the B.G.B.
" The tendsacies of the thres draftsmen were as follows: Hozumi,

primus inter pares, had been educated in English law but had also
studied at the University of Berlin.®® Ume and Tomi had been

trained in French law. Tomi, who had not studied in Germany,
thought that the German Civil Code was better than the French.
Ume represented the French law school in Japan, although he
too had studied in Berlin; he had been the most ardent of those
supporting the immediate implementation of the Boissonade
code, At the French Civil Code centenary celebrations in 1904
at the Faculty of Law at the Imperial University of Tokyo, Ume,
who was presiding, stressed the influence of French law on the
new Japanese Civil Code:

Professor Boissonade, who was invited to come to Japan, finished
hkdrzibofthe?enalCodeandGﬁminzlProcedureCodeﬁrst,
Thenhebegmdra’wingupadvﬁcode.'fhisccdcwzscom—
pleted and promulgated in 1890, It was in form a lirtle different

. from the French Civil Code but its content was based entirely
on the French Civil Code, with account baving been taken of the
modifications made to it by legal theory and case law. This code
never came into force. The code that replaces it and that re-
sembles the German Civil Code in form has ofteh wrongly been
believed to follow exclusively the pattern of the German code,
In tuth, howevers, it does not. The new code is based on the
French code and other codes of French origin at least as much
as it is on the German code.

The legislator devoted his main eforts to the drafting of the
Civil Code, but other laws were produced too.
The drafting of the Commercial Code was carried out along

" with that of the Civil Code, The person in charge was a German

juxjgpzﬁﬁfgglgggﬂe began his work in 1881 with study of the
commercial laws of all civilized countries. Although he was

hﬂum.!ih&hﬁn{a&edvﬂcodemhefmdimhkhg&hwwkzw
uwxqumcwwummmswqummpm,m
ed., (Tokyot Maruzen, 1912).
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German his draft is based principally on the French Commercial f
Code. Roesler ended his work in 1884, His draft was discussed in
the legislative commission created under the minister of justice
in 1887, and in 1890 the Commercial Code was promulgared to
come into force from 1 January, 1891. However, apart fom the
articles on companies and bankruptcy, for which there was 2
great economic need, its coming into force was postponed just
as was that of the Civil Code, In 1893, in the interim period, a
commission to revise the Commercial Code was appointed to the
council for codification studies. This body drew up a new draft
in two and a half years. The Diet voted the new Commercial
Code in 1899 and it came into force on 16 June of the same year.
This new code followed the German system with the subject
matter allocated as follows: Book I, General Part; Book II, Com-
mercial Companies; Book III, Commercial Acts; Book IV, Bills
of Exchange; and Book V, Maritime Commerce. Book IV was
abrogated in 1933 and replaced by two special laws relating to
bills of exchange and cheques, which were necessitated by the
accession of Japan to the Geneva Conventions on those topics;
Books I and II were entirely redrafted in 1938,

In the field of judicial organization and civil procedure the

i f Ly v . influence of French law was at first very great. From the early
‘ Meiji era, Eto Shimpei was much concerned with the improve-
A ment of the judicial system and followed the French model,

though in his time the separation of powers had not been im-
plemented because the Ministry of Justice was also the Supreme
w7y 473 Co n 1875 2 Supreme Court of an autonomous nature, called
the Daistimn (court of superior hearings), was constituted, and
beneath. it were structured inferior tribunals of various types.

The special s of French law created in the Ministry of
‘LT“LLB_H was training judges; English law was being taught

5 A ¢ Tokyo University Law Faculty; and the special school :
A " of French law where Bousquet and Boissonade taught was an- -
PN nexed as a Freach law section to the Faculty of Law of Tokyo

e in 1885, In the first years of the Meiji era a very
SURMPRRY S ¢ number of the Judgeswere trained according to French
¥ ’ Iaw, and prior to the coming into force of the Japanese codes the

Jjudges decided most cases according to French or English law,

-
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In 1904 sixteen of the twenty-nine judges of the Supreme Court
were law graduates who bad specialized in French law, After the
promulgation of the Constitution, however, the influence of Ger-
man law gradually extended to the field of judicial organization.

In 1887 the government entrusted Otto Rudolph, 2 German
Jurist, with the task of drawing up the law on /@ggtg@mzatmn
of the courts. Rudolpk drafted a bill on the model of the German
“Eaw of 1877 but he also collaborated with other foreign jurists,
notably Rosler, Albert Mosse, also Germans, Boissonade, and
KRirkwood, d, an Englishman, The bill was discussed by a com-
‘mission, became law in 1890, and governed the judieial and court
system until the radical reform of the judicial organization after
World War II, The statute was called the"Law on Csurt Or-
mut it also dealt with the ministére public,

“The evolution of the law of civil procedure was almost the same
as that on judicial organization. At the beginning of the Meiji
era many civil procedure laws were established on the French
model,® but it is very doubtful whether the judicial officers of
the time completely understood them. A Ministry of Justice
memorandum addressed to judgs 4‘@ places on record that
“Swdm&l _service aims at protecting the rights of

tBE people.rv-, .judges must handle liigants with care, How-
er, it is said that there are some judges who confuse civil and
%{nal cases and submit civil lidgants to birching or whipping.
1s absurd, and d judges are required henceforth to.avoid any
repetition of this sort.of tlnn_g * It should also be pointed out that
at this time conciliation in the manner of the preceding era was
gready encouraged, with the result that the judges had the con-
ciliation of litigants as their main task. There was no desire to
give a definitive solution to cases according to the law,*

The modemnization of the legal system demanded the perfect-

8 In the law of 17 July, 1873, relating to civil procedural forms, many provisions
mmmneen:onhoseinthe French code, For instance, & plaintiff bad togotw a
serivener to bave procedural documents drawn up. The funcrien of this serivener
was incompatible with that of the deigemin (barxister), and the affice was therefore
pechaps created on the model of that of the amus. Moreover, the aumber of words
whicbmayaypwonuchﬂuofs&p::cof:deddnwnup by the scrivener is
laid down in the law. No such tradi hdmoudymswdmjapan,some

again the Emitation seems to have been imported from France,
B This is still 2 very strong tendency today.
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ing of procedural law as well. So, in 1884 a German jurist,
T was asked to-draw up a draf; civil procedure code based
ﬁf"é‘a& of 1877, This Code of Givll Procedure was
~ promulgated ‘!::: Nand came into j‘g:cg the following year.®
In contrast to the-Civil Code, which is an eclectic wérk com-
bimng the French and German principles, the Code of vazl

ilure, however, 1 harmonize it with the Givil Gode, 50 that
in many cases there is a significant gap between the solution giv-
en in each.
At the time when the movement of Fiyu Minken was flourishing,
a great desire for a constitution)was expressed among the Japa-
nese, Numerous private projects for a consttution with varying
political standpoints were published, and the greater number of
the draftsmen saw that the constitution should be, if not an
agreement emanating from the social will of the people, at least
an agreement berween the emperor and the people, and that a
constituent assembly was required for this purpase. ‘%hg vern-
wwwwwwww ¢ wishes'of
the nation into acc%ﬁ After the repression of the liberal move-
ment it secretly began the drafang of a constitunon of i its own.

He concentrated his studies on constitutions of the German type
‘and was strongly influenced by German constitutionalists siich as
" Gaelst and Stein, Ito returned to Japaa in 1883, aud the drafting

of the constitution probably started in 1886. Three high officials

faithful to Ito were chosen as his assistants, and one of them,

Inoue Kowashi, was given prime responsibility for the drafting

of the text. He worked with the assistance of advice from the

two Germans, Roesler and Mosse, who were both known to be
great admirers of the Prussian Constitution of 1850, It is natural,
therefore,  that the draft drawn up by Inoue bears the visible

8 Since the date for conting into force of the Civi] Code was 1898, the procedural
rules were applied earlier than those of substance!

%+ For instance, the equivalent of the French eonireint is empicyed in differing
senses in the two codes: article 414, paragraph 2, of the Civil Code uses it to mean
contraints directs, while article 734 of the Civil Procedure Code uses it in the sease of

59




56 INTRODUCTION AND EKISTORY

imprint of the Prussian Constitution, In 1888 the draft was com-
pleted and submitted to a specially set up private council for con-
sideration. Ito thought that the draf of the constimtion should
be discussed not in ‘any constituent assembly representing the
nation but before-a_body composed of the great men of the
state.®® On 11 Fe , 1889 (legend has it that the emperor
Jimmu ascended the m%, the Constirution was
“Solemnly granted by the sHipefor io _subjects, On that day the -
emperor informed his ancestors of the Constitution, and deigned
to issue an imperial rescript in imposing style to impress upan
his subjects the grandeur of the constitutional cmpire. He said in
the rescript that he proclaimed this great charter as an intangible
and everlasting gift to all his present and future subjects,

The Constitution was a work of compromise between the idea
of divine law and constitutionalism, but the powers of the em-
peror were nevertheless undenfably great under it. Arvicle 4
provided that the emperor was the head of the state and that he
combined in his person all the governmental powers. The Im-
perial Digt was only an organ for collaboration with the em-
peror. The laws were made with its consent {article 37), but the
legislative power was exercised by the emperor (article 5). The
. powers. of the Diet were extremely limited. For example, the
government could bring back the budget of the preceding year
if the new year's budget was not voted on in the required time
(article 71), This measure in itself considerably weakened the
power of the Diet to control the government. What is more a
very extensive controlling power was reserved to the emperor.
He could promulgate several types of regulatory measures, such
as urgent measures and independent measures (arricles 8 and 9),
withéut the intervention of the Diet. Urgent measures were
issued during the period when the Diet was not sitting and could
be abrogated if disapproved of by the Diet. Independent meas-
ures were those that sought to maintain public security or to
increase national well-being, Neither could derogate from stat-
utes, but they nevertheless Limited the legislative power of the

# This privy couneil, which was never a constitutional organ, contnued to
ﬂayuiqomr&hmmm&wmtmm&ewmmu
of the Coastitution. -
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Diet. Another point to note is the independence of the mﬂxtaryy
It was not the Constitution itself, which formally provid r
this, but under the constitutional regime the former practices
continued, It comted in placing the mihmy power beyond the
of d in ng the army and

navy chiefs to deal directly with the emperaz, This absurd custom
favored m:htary‘“&“apouan and finally led Japan to catastrophe.
In 3p1te of its ; cha.racter, the 1889 Constitution dxd

——

tendency did dcvcloﬁumg this period of evolution o

of consutunonal life in Japan. After World War I a liberal dem.
ocratie-movement grew in all seZT0FS of Hational life, In the field
of legal theory this tcndenc; was represented by Minobe Tatsu-
kichi, professor of constitutional law at the Faculty of Law of
the Imperial University of Tokyo, and Yoshino Sakuzo, professor
of political science of the same faculty. Unfortunately the demo-
crats were forced to retract under the pressures of the military,
In sum, what was assured by the Constitution was, as Professor
Oka, one of the most eminent historians of J'a.panese politics,

. points out, only apparent consttutionalism.
In the ficld of administrative law the evolution was very com-

plicated. In the first years of the Meifi era the political and ad-
ministrative organization. was modified .frequently, Initially the
ritsu-ryo system was reinstated, but slowly the influences of French
and English law were felt in this field too. In 1871 the kan regime
was suppressed and the country was divided into ken (pre-
fectures), The reform reverted to an old model, but even at this
time some Evropean influence could be traced in the law, About
1885 the cenmal and local administration was perfected along
Prussian lines, In 1885 the cabinet (naikaku) system of govern-
ment was established, and in 1888 a law on comomnes and in 1890
a law on departzments was promulgated. The operation of the
Japanese administration before World War I was characterized
by its bureaucratic, centralized, and police-state tendencies.
Japan made great efforts to modernize its legal system on the
model of the advanced countries, and it is not an exaggeration
to say that the modernization can be analyzed as 3 Europeaniza-

tion or Westernization of Japan, It has been shown that the basic ™

¢/
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structure of the Japanese legal system was formed maioly by
German and French law, but, as has also been shown, the rules

“of these Westera laws wete not always properly understood by
‘the Japasiese draftsmen. In one piece of legislation rules bor-
rowed from both French and German law could be found. The
draftsmen were short of time and often combined rules super-
ficially without harmonizing them at a conceptual level. The
reception was not a direct one. It was the result of 2 complex
process of referring from one body of law to the other.

REAL SIGNIFICANCE OF THE R=CEPTION

Although Japan succéeded in faithfully and skillfully imitat-
ing the French and German legal systems, its own culture could
not help but give an original character to the system that was
received. The rapid Europeanization was limited to the field of
state law, which dealt with only a very small section of Japanese
socicty. Further, it must not be forgotten that the modernized
law was put into operaton by men whose outlook was deter-
mined by a peculiar set of geographical and historical factors.
As Koschaker said, “No legislator conld avoid leaving some arca
for the application of indigenous law, and even if he envisaged
an en bloc reception it is doubtful that he could even then com-
pletely exclude indigenous law. For though the law can be
changed from one day to the next, the men to whom it is applied
and those who have to apply it in the future cannot be changed

 this way.”"** Japan was destined to remain 2 long time subject

to social rules that were quite foreign to the received law.

The modern codes predicated a bourgeois society in which
every individual is presumed frec and equal with everyone else,
in which all legal relationships consticutive of rights and obliga-
tions are formed by the individuals themselves, and where legal
relationships are created by the exercise of the individual’s free
will. This is of course an ideal which 1o real sociery fully attains,
though it is true that any modern society worthy of the name
does attain the ideal to a greater or lesser degree. There was no

s Koschaker, Exrops und das rémische Recht, p. 145,
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important difference between the archetypal society on which
the French Civil Code was based and the society to which it
applied, which is why the school of exegesis was able to dominate
French legal thought till the end of the nineteenth century.

Japanese society, on the other hand, rewained an essentially

“archaic morality Fom the preceding period after the recepion
f Westétt Iaw. There was a great gap between the society pre-
surtied by the Modern-style codes and that which existed almost
independently of them. Japanese society had no knowledge of
ideas of right and duty before the reception, and so the school of
Begriffs-jurisprudenz prospered in Japan after the promulgation of
the codes. Japanese jurists did not concern themselves with the
actual life of the people because this life followed rules of quite
a different kind from those of state law. Even the peopie did not
want the state law to be interpreted for their benefit, so that
Jjudges contented themselves with giving logical coherence to
their decisions without trying to convince the parties, A former
professor commenting on the judicial practice: of the prewar
judges said, “A good judge was considered to be the one who'
disposed of contrary arguments by saying that they were ill-
founded in as few words as possible. The judgé’s merit was in
his being able to formulate his decisions in an extremely laconic

.- manner. and in his having some knowledge of the German

language.”
‘Why was Japanese society able to continue in this way for such

2 long time in spite of the rapid progress of modern capitalism?
The development of capitalism in Japan was dominated from
the beginning by political rather than economic considerations.
The Meiji Restoration of 1868 was not brought about by the
bourgeoisie, The lower ranking samurai, who were the main
engineers of the political reform, had absolutely no intention of
abandoning the feudal principles which they considered constitut-
ed a2 morality far superior to the European, They understood

.. that they could not preserve Japan’s independence without re-

course to the material means that the Western powers controlled,
but they believed that it was possible to adopt the material
civilization of Europe and to harmonize it with Oriental moral-
ity. Even the most progressive intellectuals toward the end of

6
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the Edo period expressed this idea, and their motto was “West-
ern techniques, Oriental morality.” As a consequence the Meiji
government intended to modernize Japan cnly to the extent
necessary to make it an equal of the great powers of the world,

- It was necessary to be wealthy and strong; thus the basic prin-

ciple of government was embodied in the motto fukoku kyokei (rich
country and strong military).

*The adoption of capitalism proceeded not-just from the
economic point of view but also from the political and military
points of view. From its inception Japauesc capitalism was

. .encircled by a martial halo, but being in its infancy it was weak

both bodily and spiritually. It did not have enough energy to
grow healthily, The initial accumuladon of capital was insuf-
ficient, there was no spirit of liberalism, and free compedton
was unknown, All the modern industrial enterprises were pro-
moted by the government and then given by way of concession

to individuals subject to the diligent protection of the state.

The Japanese bourgeoisie was nurtured by the government, and
was, in a sense, the favorite daughter of absolutism. There was
neither liberalism nor individualism in its spirit. What a dif-
ference berween that and the Geisi des Kapitalismus of which Max
Weber speaks. The Japanese never thought that the state could
be a necessary evil. They did not even realize that the state could
be founded on social contract, and it is perhaps in this that their
chauvinism lies.

The historical conditions were obviously favorable to the sur-
vival of the former morality, but thers is yet another factor that
prevented the breakdown of the previous structuring of Japanese
society. Japanese capitalism was unable to make use of sophis-

" ticated machines in its early stages, so it had to resort to the

labor of women and children. The rural population was therefore
partially absorbed by industry, but even when the great in-
dustrial enterprises meeded workers, those who bad originally
come from the country returned to the country in periods of
unemployment. The result was that the rural areas were an
asylum for the unemployed and sheltered a very large number
of inhabitants living in conditions little better than those of the
preceding era. Agricultural exploitation was maintained usually
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by the labor of the members of each peasant family, and the
mechanization of agriculture was retarded by this abundance of
manpower. Naturally, the tempo of life remained static and so-
ciety changed little.” As a result Japanese capitalism, prospering
as it did at the expense of the peasants and workers, was unable
to find any worthwhile internal market and was obliged to seek
an outlet for its goods in external markets, which helped to
accentuate its militaristic character.

The government for its part profited one hundred percent from
the simation and tried to reinforce the outlook of the people
through the natonal education system. In 1890 an imperial
rescript was issued defining the fundamental principles of public
education. These principles rested on Confucianism and em-
phasized loyalty to the emperor and filial piety as cardinal
-virrues. The state was conceived as a large family in which a
hierarchical order was operative. At the top of the hierarchy was
the emperor, the compassionate father of the nation, He was a
divine man, literally an incarnate divinity, Not only was he
omnipotent but he was himself the source of morality, On all
‘national festivals a solemn ceremony took place-in all schools for
the cult of the emperor. All those present had to give adoration

*» 'to the imperial image and then'in‘an impressive voice the prin.

cipal of the school would read the Imperial Rescript on Educa-
tion. Thus the whole nation was indoctrinated from childhood
with the idea that Japan was a holy country guarded by godly
ancestors and the emperor himself and could never be conguered
by its enemies, This sacred and mystical character of the Japanese
state was called kokutai (the form of the state) and the shghtst
fault commirted against kokutai was severely punished as a crime
of lése-maesté, ‘The old customs were linked to Aokutsi and criticism
of them, even of a purely scientific nature, was severely repressed
as a dangerous idea.®

¥ This state of affairs conrinues today in the backward areas of Japas. R. Guil-
lain, Tokya eorrespandest of Le Monde, published very interesting artcles om this
subject in Le Monde, 27-30 December, 1962,

B This is the sole reaton why scientific historical studies ran into almesz in-
surmountable diffculties in the prewar pexiod. All eritical yesearch incompatible
with the traditional myths was severely repressed. Many excellent hmemnsm
pue out of jobs because they studied Japaness history from a critical viewpoine. It
is only since the war that the history of ancient Japan it being clearly sstablished,
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62

Chfied World WacX jurst had begun a critical and sociological
study of law, and also a very lively movement toward democ-
racy was growing amo a large section of the populace. This

“ténidency coincided with the movement for social rights in Eu-
rope, but in Japan it was nothing more than the beginning of
true liberalism and democracy. The dominant class feared this
developmeant, and in 1925 it had a law, which is well known in
Japan for its severity, voted by the Diet. This was the chian-ifi-ko,
the law on the maintenance of the public security, The first articie
- provided: “Those who have associated to reform the kokutai or to
deny the private property regime as well as those who have
knowingly cooperated with them, will be punished by imprison-
ment with or without hard labor for a term not exceeding ten
years.” This law was used, with the assistance of the police and
the special secret police, tokubeisu koto keisatsu, to repress pro-
- gressive jdeas™ Originally it was used to repress communist
activities, but in the end it was used to stifie any idea that could,
in the eyes of the ruling class, constitute the slightest danger to
the existing polirical regime.
Such was the cultural milieu in which the reception of Western
laws was underraken, It is easy to see what 2 great gulf existed
between the.social structure presupposed by the received legal
system and that which operated in Japan. Rationalism, which is
the soul of modern law, was for the Japanese only 2 beautiful
borrowed garment which hid a traditional psychology imbued
with mystic sentimentalism. The homo juridicus on which modern
law was based was @ man who thought mathematically and
logicaily and had no concem for the delicacy of the subtle
puances of concrete life, Those who were not used to the ab-
swacton of objective things wers embarrased by a fashion of
thought which admitted only two colors, black and white. The
Japanese, a man of poedry, had great difficulty adapting to legal
rationalism, but eventually he began to understand this law
which guaragteed him his liberty and personal dignity.

»  Also called tkbo.
o Ammambcofinuneemahmﬁcﬁmof the rakko because of thair

progressive ideas.
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From; Hideo TANAKA, The Japanese: Legal System
(University of Tokyo Press, .1976)

CONSTITUTION OF THE EMPIRE OF JAPAm\z;'ﬁé" """"" )
[Meiji Constitution]®
Promuigated on February 11, 1889; Put into effect on November 29, 1890 (based
\xpolnh thest;g.‘ ];lﬂmph of the Edict); Superseded by the Constitution of Japan
on May 3, .

Imperial Oath Sworn in the Sanctuary in the
Imperial Palace (Tsugs-bumi)

We, the Successor to the prosperous Throne of Qur ?redecsou, do humbly and
solemnly swear to the Imperial Founder of Our House and to Our other Imperial
<+ Ancestors that, in pursuance of a great policy co-extensive with the Heavens and
‘with the Earth, We shall maintain and secure from decline the ancient forms of
goverament,
In consideration of the progrestive tendency of the course of human affairs and
in parallel with the advanes of civilization, We deem [t expedient, in order to give ;
©  cleamesy and distinetness to the inswructions bequeathed by the Imperial Founder of
Our House and by Our other Imperial Ancestors, lo establish fundamental laws
formulated into express provisions of law, 3o that, on the coe hand, Our Imperial
posterity may possess an express guide for the eourse they are to follow, and that, on
the olher, Qur subjects shall thereby be enabled to enjoy 3 wider range of action in
giving Us their support, and that the observ:nce of Qur laws shall continue to the
remotest ages of time. We will thereby to give greater firmness to the stability of
Our country and to promote the welfare of all the people within the boundaries of
Ouz dominions; and We now establish the Imperial House Law and the Constitu-
tion. These Laws come to only an exposition of grand precepts for the conduct of .
the goverament, bequeathed by the Imperial Founder of Our Houte and by Our
other Imperial Ancestors. That we have been 20 fertunate in Our reign, in keeping
with the tendency of the tires, 23 to accomplish this work, We owe to the glorious
Spirits of the Imperial Founder of Our House and of Our other Imperial Ancestors.
- We now reverently make Our prayer to Them and to Qur Iliustrious Father, and
dmplore the hel; of Thelr Sucred Spirits, and make to Them solemn oath never at
this time nor in the future to [k to be an example to Our subjects in the observance I
of the Laws hereby established,
May the heavenly Spmts witness this Our solemn Oath.

s —— . ————

Impenal Rescnpt on the Promulgation
of the Constitution

Whereas We make it the joy and glory of Our heart to behold the prosperity of
Qur country, and the welfare of Our subjects, We do hereby, in virtue of the su.
preme power We inherit from Our Imperial Ancestors, promulgate the present im-
mutable fundumentallaw, for the sake of Our presentsubjects and their descendants.

-

* The following it the semi-oficial transiation, which appeared in Count H. 139,
Coramranies ox Tie Constrrurion oF THE Euriae or Jaran (M. It3 transl. 1889).
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- The Imperial Founder of Our House and Our other Imperial Ancestocs, by the
help and support of the forefathers of Our subjects, laid the foundation of Our Emplre
upon & basls, which is to last forever, That this brilliant achievement embellishes
the annals of Qur country, is due to the glorious virtues of Our Sacred Impexial
Ancestors, and to the loyalty and bravery of Our subjects, their love of their country
and their public spirit, Considering that Our subjects are the descendants of the loyal
and good subjects of Our Imperial Ancestors, We doubt not but that Our subjects
will be guided by Our views, and will sympathize with all OQur endeavours, and
that, harmoniously cosperating together, they will share with Us Our hope of mak-
ing manifest the glory of Our country, both at home and abroad, and of securing
forever the stability of the work bequeathed to Us by Our Imperial Ancestors,

Preamble [or Edict] (féru)

Having, by virtue of the glories of Our Ancestors, ascended the
Throne of a lineal succession unbroken for ages eternal; desiring to
promote the welfare of, and to give development to the moral and
inteliectual faculties of Our beloved subjects, the very same that have
been favoured with the benevolent care and affectionate vigilance of
Our Ancestors; and hoping to maintain the prosperity of the State,
in concert with Our people and with their support, We hereby prom-
ulgate, in pursuance of Our Imperial Reseript of the 12th day of
the 10th month of the 14th year of Mciji, 2 fundamental law of the
State,.to exhibit the principles, by which We ars guided in Our con-
duct, and to point out to what Our descendants and Qur subjects
and their descendants are forever to conform,

The right of sovereignty of the State, We have inherited from Our
Ancestors, and We shall bequeath them to Qur descendants, Neither
We nor they shall in the future fail to wicld them, in accordance
with the provisions of the Constitution hereby granted.

We now declare to respect and protect the security of the rights
and of the property of Our people, and to secure to them the complete
enjoyment of the same, within the extent of the provisions of the
present Constitution and of the law,

The Imperial Diet shall first be convoked for the 23rd year of
Meiji and the time of its opening shall be the date, when the present
Constitution comes into force.

When in the future it may become necessary to amend any of the
provisions of the present Constitution, We or Our successors shall
assume the initiative right, and submit a project for the same to the

Imperial Diet. The Imperial Diet shall pass its vote upon it, accord-
ing to the conditions imposed by the present Constitution, and in no
otherwise shall Our descendants or Our subjects be permitted to at-
tempt any alteration thereof.

Our Ministers of Stats, on Our behali, shall be held responsible
for the carrying out of the present Constitution, and Our present and
future subjects shall forever assume the duty of allegiance to the pre-
sent Constituion, .

-

A,
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g,
CHAPTER 1. EMPEROR ’
Article 1. ‘The Empire of Japan be %gg,,m&%-
¢ . o

ed by a line of Emperors unbroken for ages .
cle 2, The Imperial Throne shall be succeeded to by Im.
jal male descendants, according to the provisions of the Imperial

——

ouse Law.,

Article 3. ‘The Emperor L@nﬂ violable, )

Article 4, The Emperor is te head ol mpire, combining
1

in Himself the rights of sovers] Ercises them, according to
the provisions ofgthe present Cgusﬁtutiom. §

Article 5. The Emperor exercises the legislative power with the
consent of the Imperial Diet, e

Article 6. The Emperor gives sanction to laws, and orders them
to be promulgated and executed. .

Article 7. The Emperor convokes the Imperjal Diet, opens,
ck:;:é and prorogues it, and dissolves the House of Representatives.

icle 8, The Emperor, in consequence of an urgent neccessity
to maintain public safety or to avert public wmaé—% Ges; When the

Imperial Diet is not sitting, Imperial Ordinances in the place of law,
(2) Such Imperial Ordi c?E aFe 16 be Jald before the Imperial”

wa

Diet at its next session, and when the Diet does not approve the said .

Ordinances, the Government shall declare them to be invalid for the
future,

Article 9. The Emperor issues or causes to be issued, the Ordi-
nances necessary for the carrying out of the laws, or for the mainte-
nance of the public peace and order, and for the promotion of the
welfare of the subjects. But no Ordinance shall in any way alter any
of the existing laws.

Article 10, The Emperor determines the organization of the
diffierent branches of the administration, and salaries of all civil and
military officers, and appoints and dismisses the same. Exceptions
especially provided for in the present Constitution or in other laws,
igall b;. in accordance with the respective provisions (bearing

creon). .

Article 11. The Emperor has the supreme command of the Army
B

and Navy.
T cle The Emperor determines the organization and peace
standing of the Army and Navy.

Article 13, The Emperor declares war, makes peace, and con-
cludes treaties.

Articie 14. The Emperor declares a state of siege,

(2) The conditions and effects of a state of siege shall be deter-
mined by law, : .

Article 15, The Emperor confers titles of nobility, rank, orders
and other marks of honor. N S

649 :
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Article 16, The Emperor orders amnesty, pardon, commutation
of punishments and rehabilitation.
icle 17. A Regency shall be instituted in conformity with the
provisions of the Imperial House Law.
(2) The Regent shall exercise the powers appertaining to the
Emperor in His name.

CHAPTER II. (\ngi'rs AND DUTIES OF SUBJECTS. ' /!
Article 18, The conditions necessary for being a Japanese subject
shﬁedde;erming s ed by law.b'j
e'19, Japanese subjects may, according- to_gualifications
determined,in faws o onlinances, be b o qualifcations
or any otHer public offices equally,
cle 20. Japanese subjects are amenmable to service in the
Army or Navy, ac‘MWf law.
Article 21. Japanese subjects are amenable to the duty of pay-
ing taxes, according to the provisions of law,
Article 22. Japanese subjects shall have the liberty of abode and

.of changing the same within thelimits of the Tayy~

Article 23, No Japaneie subject sh & ‘arrested, detained,
tried or punished, unless according to law.

Article 24. No Japanese subject shall be deprived of his right of
being tried by the judges determin .

Article 25, " Except in the cases provided for in the law, the
house of no Japanese subject $hall be entered or searchied without
his consent. v

Axticle 26. Except in the cases mentioned in the law, the secrecy
of the letters of every Japanese subject shall remain inviolate.

Article 27. The right of property of every Japanese subject shall
remain inviolate. v e

Measures necessary to be taken for the public benefit shall be

proyided for by law. .

Article 28. Japanese subjects shall, gwithi

judicial to peace and order, and not antagonistic to their duties as ) N
subjects, enjoy jreedom of religious belief, Loy
Article 29, Japanesé subjects shall, within-the limits—of-law, £ #7 § &

3
enjoy the liberty of speech, writing, publication, public meetings and %~
associations, . N

Article 30. Japanese subjects may present petitions, by observing
the proper forms of respect, and by complying with the rules special-
ly provided for the same,

Article 31. The provisions contained in the present Chapter
shall not affect the exercises of the powers appertaining to the Em-
perar, in times of war or in cases of a national emergency.

.Article 32. Each and every one of the provisions contained in the
preceding Artcles of the present Chapter, that are not in conflict
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with the Jaws or the rules and discipline of the Army and Navy, shall
apply t5 the officers and men of the Army and of the Navy, .

T
CHAPTER IIL THE IMPERIAL DIET )
Article 33, The Imperial Diet shall consist of two Houses, a

Buse of %}n& aWW&Q}
%e The House of Peéfs shall, in accordance with the
Ordinance concerning the House of Peers, be composed of the mem.

--bers of the Imperial Family, of the or pobility, and of, these:

who have been 5o thereto by the Emperor.
Article 35, The gt%uje f Representatives shall be composed of
e people, accordifig to the provisions of the

ech

Axticle 36. No cne can at one and the same time be a Member
of both Houses, '

Article 37, Every law requires the consent of the Imperial Diet.

Article 38, Both Houses shall vote upon projects of law sub.
mitted to it by the Government, and may respectively initiate pro-
e of aw, ~ ——-——

Axticle 39, A Bill, which has been rejected by either the one or
the other of the two Houses, shall not be brought in again during
the same session.

Article 40, Both Houses can make representations to the Govern-
maent, as to laws or upon any other subject, When, however, such rep-
resentations are not accepted, they cannot be made a second. time
during the same session.

Article 41, The Imperial Diet shall be convoked every year.

* Article 42, A session of the Imperial Diet shall last during three
months. In case of necessity, the duration of a session may be pro-
longed by the Imperial Order.

Article 43, When urgent necessity arises, an extraordinary ses-
sion may be canvoked in addition to the ordinary one. }

(2) The duration of an extraordinary session shall be determined
by Imperial Order.

Article 44, The opening, closing, grolongation of session and
grorogation of the Imperial Diet, shall be effected simultancously for

D) T esee the 1 1 has been ord
n case the House of Representatives has been ordered to.dis.,
solve, the House of Peéﬁ"sm&g?hc same time B¢ prorogued.
“"Article 45, When the House of Representatives has been ordered
to dissolve, Members shall be caused by Imperial Order to be newly
elected, and the new House shall be convoked within five months
from the day of dissolution. :

Article 46, No debate can be opened and no vote can be taken
in either House of the Imperial Diet, unless not less than one-third
of the whole number of Members thereof is present. :

[RE——
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Article 47, Votes shall be taken in both Houses by absolute
majority. In the case of a tie vote, the President shall have the casting
vote.

Article 48, The defiberations of botk f e held in
public. The deliberatons y hdwever, upon demand of the—
Government or by resolution of the House, be held in secret sitting.

Axticle 49, Both Houses of the Imperial Diet may respectively
present addresses to the Emperor.

; Article 50. Both Houses may receive petitions presented by sub-
ects. .

Article 51, Both Houses may enact, besides what is provided for
in the present Constitution and in the Law of the Houses, rules neces-
sary for the management of their internal affairs.

Article 52, No Member of either House shall be held responsible

- outside the respective Houses, for any opinion uttered or for any
vote given in the House. When, however, 2 Member himeelf has
given publicity to his opinions by public speech, by documents in
print or in writing, or by any other similar means, he shall, in the
matter, be amenable to the general law, :

-.Article 53. The Members of both Houses shall, during the ses-
sion, be free from arrest, unless with the consent of the House, ex-
cept in cases of flagrant delicts, or of offenses connected with a state
of internal commotion or with a foreign trouble.

Article 54, The Ministers of State and the Delegates of the
Government may, at any time, take seats and speak in either House,

“ e
- . OCHAPTER IV, ' THE QF STA'I;E AND | .
THE PRIVY COUNCIL— = . 7 '*

P emse J
Article 55, The respective Ministers of State shall give their
advice to the Emperor, and be responsible for it. S
*‘W“ﬂmﬁﬁfeﬁal Ordinances, and Imperial Rescripts o
whatever kind, that relate to the affairs of the State, require the
countersignature of a Minister of State. o
Article 56, * The Privy Countillors shall| in accordance with the
. provisions for the organization of the Privy Council, deliberate upon
important matters of State, when they have been consulted by the
Emperor. . .

CHAPTER V. THEE JUDICATURE
Article 57, The Judicature shall | i the Courts of

be_exercised-hy
Law according to law, ﬁ §€ artie of the Emperor, . |
(2) The organizat > of Law shall be determined

by law.

. ot
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- .
Article 58, n&ggp&mn be appointed from among those, who
possess &mpzr qualifications according to law.
{2) No judge shall be deprived of his position, unless by way of
criminal sentence or disciplinary punishment.
3) Riilesfor disciplinary gunishment shall be determined by law,
0 cle 59, Trials ind judgments of a Court shall be conducted
il < pu ‘When, however, there exists any fear, that such publicity
' BT &\g.?h p:ﬁ::dicit;l to l?c;:lnd ord;r,-or todt.h; 3;naiz'\tanam:c of
ISP s public morality, the ic trial may be suspended by provisions of
- w.orgy the dﬁiorf of the ('thurt f:!l fawéun " P
p : e 60. matters, that withi e tompetency of a
EENE A shall be specially provided for by law, ik
e 61. . No suit at law, which relates to rights alleged to have
been infringed by the illegal measures of the administrative author.

7. _itles, and which come within the competéncy of the Court of
ﬂ ~Admi

% <8431 4 ~Administrative Lidigation specially established by law, shall be taken
S cognizance of by & Uourt :il?e Law. '

e N

caAI IER VI- /)F:i;mv qGE'"‘"A

Article 62. The imposition of a new tax or the modification of
the rates (of an existing one) shall be determined by law,

(2) However, all such administ \ enue hav-
ing the nature of compensation shall not fall within the category of
the above clause,

(3) The raising of national loans and the contracting of other
Habilities to the charge of the National Treasury, except those that
are provided in the Budget, shall require the consent of the Imperial
Diet.

Article 63. The taxes levied at present shall, in so far as they are
not remodelled by 2 new law, be collected according to the old sys-

tem.

Article 64, The expenditure and revenue of the State require
the consent of the Imperial Diet by means of an annual Budget.

(2) Any and all expenditures overpassing the appropriations set
forth in the Titles and Paragraphs of the Budget, or that are not
provided for in the Budget, shall subsequently require the approba-
tion of the Imperial Diet. ’

Article 65, The Budget shall be first laid before the House of
Répresentatives.

Article 66, The expenditures of the Imperial House shall be
defrayed every year out of the National Treasury, according to the
present fixed amount for the same, and shall not require the consent
thereto of the Imperial Diet, except in casc an increase thereof is
found necessary, .

Article 67, Those already fixed expenditures based by the Con-
stitution upon the powers appertaining to the Emperor, and such
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expenditures as may have arisen by the effect of law, or that apper-
tain to the | obligations of the Government, shall be neither re-
jected nor reduced by the Imperial Diet, without the concurrence
of the Government,

Article 68, In order to meet special requirements, the Govern-
ment may ask the consent of the Imperial Diet'to a certain amount as
a Centinuing Expenditure Fund, for a previously fixed number of

years,
Article 69. In order to supply deficiencies, which are unavoid-

able, in the Budget, and to meet requirements unprovided for in the .

same, 2 Reserve Fund shall be provided in the Budget.

Article 70. When the Imperial Diet cannot be convoked, owing
to the external or internal condition of the country, in case of urgent
need for the maintenance of public safety, the Government may take
-all necessary financial measures, by means of an ¥mperial Ordinance,

{2) In the case mentioned in the preceding clause, the matter
shall be submitted to the Imperial Diet at its next session, and its
approbation shall be obtained thereto. ;

Article 71. When the Imperial Diet has not voted on the Budg-
et, or when the Budget has not been brought into actual existence,

“ the Government shall carry out the Budget of the preceding year.

Article 72. The final account of the expenditures and revenues
of the State shall be verified and confirmed by the Board of Audit,
and it shall be submitted by the Government to the Imperial Dist,
together with the report of verification of the said Board.

(2) The organization and competency of the Board of Audit shall
be determined by law separately. "

CHAFPTER VII. SUPPLEMENTARY RULES
Article 73, When it has become necessary in future to amend

the provisions of the present Constitution, a project “to the “&ffgct™

shall be submitted to the Imperial Diet by Imperial Order.
“{2) In the above case, neither House can open the debate, unless
not less than two-thirds of the whole number of Members are pres-
ent, and no amendment can be passed, unless a majority of not less
than two-thirds of the Members present is obézned.

Artele 74, No modification of the Imperial House Law shall be
required to be submitted to the deliberation of the Tmperial Diet.

(2) No provision of the present Constitution can be modified by

the Imperial House Law.
. Article 75. No modification can be introduced into the Constitu.
tion, or into the Imperial House Law, during the time of en

Arxticle 76. Existing legal enactments, such as laws, hs,
Ordinances, or by whatever tames they may be called, shal, so far
as they do not conflict with the present Constitution, continue in

74
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THE CONSTITUTION OF JAPAN, 1046
Promulgated on November 3, 1946; Put into effect on May 3, 1947
S - S
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We, the Japanese people, acting through our duly elected repre-
sentatives in the National Diet, determined that we shall secure for
ourselves and our posterity the fruits of peaceful cooperation with
all nations and the blessings of liberty throughout this land, and re-
selved that never again shall we be visted with the horrors of war
through the action of government, do proclaim that sovereign power
‘resides with the-people .and do-firmly establish this Constitution.

. Government is a sacred trust of the people, the authority for which
is derived from the people, the powers of which are exercised by the
representatives of the people, and the benefits of which are en}’oyed
by the people. This is a universal principle of mankind upon which
this Constitution is founded, We refect and revoke all constitutions,
faws, ordinances, and rescripts in conflict herewith,

We, the Japanese people, desire peacs for all time and are deeply
conscious of the high ideals controlling human relationship, and
we have determined to preserve our security and existence, trusting
in the justice and faith of the peace-loving peoples of the world, We

desite to occupy an honored place in an international society striv. |

ing for the preservation of peace, and the banishment of tyranny and
- slavery, oppression and intolerance for all time from the earth, We
recognize that all J:eoplu of the world have the right to live in peace,

free from fear and want.
We believe that no nation is responsible to itsell alone, but that

laws of political morality are universal; and that obedience to such

laws is incumbent upon all nations who would sustain their own
- sovereignty and justify their sovereign relationship with other na-

tons. ) .
We, the Japanese people, pledge our national honor to ac-
complish these high ideals and purposes with all our resources.

CHAPTER 1. THE EMPEROR

Article 1. 'The Emperor shall be Q\u&ﬂdpﬂbﬁgl.gﬁzhcilate and of
the unity of the people, deriving his position from the will"of the

*Eﬁﬁ'ﬂigﬁh&% resides sovereign power,
cle 2. The Tmperial Throne shall be dynastic and succesd-

ed to in accordance with the Imperial House Law passed by the Diet.

s Tha following is the oficlal'transtation,
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quired for all acts Emperor in matters of state, and the Cabinet

" m)lmia = ib .
e Emperor shall perform only such acts in matters
of state as are provided for in this Consitution and he shall not have

’ related to government. '
mperdr may dilegate the performance of his scts in
matters of state as may be provided by law. )

Article 5, When, in accordance with the Imperial House Law,
@ Regency Is established, the Regent shall perform his acts in mat.
- ters of state in the Emﬁeror’s name. In this case, paragraph one of

the preceding article will be ap licable,
o Axtiéle 6, The Emperor shall (appoin) the Prime Minlster a3
. (designated by the Diet, ,

) —1he Emperor sh the Chief Judge of the Supreme
Cou 1E »El% e ’
& EmpécoE, with the approval of the
ghall perform the following acfs In matters of state on behs

of tha )pco le: y 4 th |
romulgation of amendments of the constitution, laws
W‘Mﬁen and treaties; ' '

.o (ii) Convoeat] g Diet;
Lot a3 A T of the House of Representatives;
A X" Bewr ” 3 £)
uiv (iv) Proclamation of general election of members of the Diet;

bl

(v) Attestation of the appointment and dismissal of Ministers of
State and other officials as provided for by law, and of full
powers and credentials of Ambassadors and Ministers;

{(vi) Attestation of general and special amnesty, commutation
‘of purilshment, repricve, and restoration of rights;

(vii} Awarding of honors;
(viif) Attestation of Instruments of ratification and other diplo-
matic documents as provided for by law;

(x) Recelving foreign ambassadors and ministers;

(x) Performance otg c¢eremonlal functions.

Article 8. No property can be given to, or received by, the
Im&en’al House, nor can any gifts be made therefrom, without the
authorization of the Diet,

__ CHAPTER IL <KENUNCIATION OF WAR

5"" : " -, M\M

{_Article 93 Aspiring sincerely to an international peace based on
justee order, the Japanese people forever renounce war as a
.suwdgn?ghwf the nation and the threat or use of force as a means

(2) In order to accomplish-the sim of the preceding lrmgraph,
land, sea, and air forees, as well as other war potential, will never be
-maintained, The right of belligerency of the state will not be rec-
ogriized. '

7k

s




=

M

Y.

[ ﬁ'{fﬁ%&j&

<
&
l

V extent that it does n

. pw o
~f (té 4 hS
Ll

THE CONSTITUTION OF JAPAN 5

1 .

7" CHAPTER 11 RIGHTS AND DUTIES OF THE PEOPLE

Article 10. The conditions necessary for being 2 Japanese na-
tional shall be determined by law,

Article 11, The people shall not be prevented from enjoying any
of the fundamental . These fundamental human rights
guarafiteed” Wpelﬁgle by -Constitution shall be conferred
upon the people of and future generations as eternal and in.
violate rights,

Article 12, The freedoms and rights guaranteed to the people
by this .Constitution shall be maintained by the constant enSeavor
of the people, who shall refrain from any abuse of these frecdoms
and rights and shall always be responsible for utilizing them for the

, public welfare,

Article 13, All of the people shall be respected as individuals.

Their right to life, liberty, and the £umit of bappiness shall, ?Jh;_
interfere with thep arg; be the su-
preme consideration in legislation and W oHier governmental affairs,

Artel ) All of the people are equal under the law and there
shall be mo~discrimination in political, economic or social relations
because of race, creed, Sex, soefal status or family origin, _

gn Feers and peerags shall not be recognized.

3) Wﬁﬂ?ﬁ%acw pany any award of honor, decora.
tion or any distinetion, nor shail any such award be valid beyond the
lifetime of the individual who now holds or hereafter may receive it

Article 15, The people have the inalienable right to choose their
public officials and to disiniss them.

(2) All public officials are servants of the whole community and
not of any group thereof,

(3) Universal adult suffrage is guaranteed with regard to the
election of public officials,

{4) In all elections, ze of the ballot shall not be violated, A
voter shall not be answerable, publicly or privately, for the choice
he has made.

- Article 16. Every person shall have the right of peaceful petition
for the redress of damage, for the removal of public officials, for the
enactment, repeal or amendment of laws, ordinances dr regulations
and for other matters, nor shall any person be in any way diseriminat-
ed against for sponsoring such a petition,

Artlcle 17, Every person may sue for recdress as provided by
Jaw from the State or a public.entity, in case he has suﬁgrcd damage
through illegal"act of any -public official,

Article 18, No person shall be held in bondage of any kind.
Involuntary servitude, except as punishment for crime, is prohibited.

J?rt(i;le 9, Freedom of thought and conscience shall not be
piolat e e R

.
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--ance, ‘choice of domicile, divorce and other matters
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e

Article 20. Freedom of religion is'guaranteed to all. No religious
organization shall receive any privileges from the State nor exercise
any ;mliticalmownty“. e s T SIS
- @
acts,

No person shall be compelled to take part in any religious.

,celebration, rits or practice. .
(3) TheState and its organs shall refrain from religious education
or any other religlous activity. T
Article 21, Freedom of assembly and association as well as speech,

-press and all other forms of expression are guaranteed,

(2) No censorship shall be maintained, nor shall the secrecy of
any means of communication bs violated.

- Article 22, Every person thall have freedom to choose and

change his residence and to chonse b
it does notfiiteriere & public welfare)
(2) Freedom of all persons W country and to
divest themselves of their natio all be inviolate,
Article 23. Academic freedom is guaranteed.
shall be baced only on the mutual con-

occupation to the extent that

Article 24, M e
sent of both sexés aﬂg it shall be maintained through mutual coopera- .

tion with the-equal rights of husband and wife as a basis, -
(2) With regard to cholce of spouse, property rights, inherit-
ertaining to
int

marriage and the family, laws shall be enacted from.
of individual diginity and the essential equal _%o ¢ sexes.
“Article 25, All-peg all have the right t6-maintain the
minimum standards of whelesome and cultured living.

(2) In all spheres of lifc, the State shall use its endeavors for the

::Jr:ftion and extension of social welfare and security, and of public

Article 26. - All people shall have the right to receive an equal
education corresrondent to their ability, as provided by law.
{2y~ All people shall be obligated to have all boys and girls under
their protection receive ordinary educadons as provided for by law,
Such compulsory educition shall b& free.

A.;ticle 27. - All people shall have the right and the obligation to
work.

(2) Standards for wages, hours, rest and other working condi-
tions shall be fixed by law.

(3) Children shall not be exploited.

Article 28, ‘The right of workers to-organizs and to bargain and
act collectively is guaranteed,

Article 29, ‘The right to own or to hold property is inviolable,
. (2) Property rights shall be defined by law, in conformity with
the public weifare.

(3) Private property may be taken for public use upon just com-
pensation therefor.

79
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b };.rﬁde 30. The people shall be liable to@xaﬁons _3s provided

Yy aw._ . “‘:}’”)"

Article 31, No person shall be deprived of life or liberty, nor

shall any other criminal penalty be imposed, except according to pro-

cedure established by law. b T
€ o person shall be denled the right of access to the

courts,

Axticle 33, No person shall be apprehended except upon war.

rant issued _l%;a competent judicial-officer which specifies the offense™
ch the person is charged, unless he is apprehended, the
offense being committed.

Article 34, - No person shall be arrested or detained without
being at once informed of the charges sgdinst him or without the
immediate privilege of counsel; nor shall he be detained without
adegquate cause; and upon demand of any person such cause must be
immediately shown in open court in his presence and the presence
of his counsel,

Article 35, The right of all persons to be secure in their homes,
papers and effects against entries, searches and seizures shall not be
impaired except upen warrant issued for adequate cause and par-
ticufarly deseribing the place to be searched and things to be seized,
or except as provided by Article 33,

{2) Each search or seizure shall ba made upon separate warrant '

fssued by a competent judiclal offic
Article 36, ‘The infiiction ol:@;‘;:)y any public officer and
cruel punishments are absolutely fofbidden.

Article 37, In alt criminal cases the accused shall enjoy the right
to a speedy and publiic trial by an impartial tribunal,

(2) He shall be permitted full opportunity to examine all witness-
es, and he shall have the right of compulsory process for obtaining
witnesses on his behalf at public expense.

(3) Atall times the accused shall have the assistance of competent
counsel who shall, if the accused is unable to secure the same by his
own efforts, be assigned to his use by the State.

Axticle 38, No perton shall be compelled to testify against him-

selfl .
' {2) Confession made under compulsion, torture or threat, or

after prolonged arvest or detention shall not be admitted in evidence.
+{3) No pmgﬂqﬂ%z,aﬂ be convicted or punished in cases where the

only proof against him §s his own coifession.

’ ﬂ‘é‘!e 39, No person shall be Held criminally liable for an act

which was lawful at the time it was committed, or of which he has

. been acquitted, nor shall he be placed in double jeopardy.

Axticle 40, Any person, in case he is acquitted after he has been
arrested or detained, may sue the State for redress as provided by
law.

79
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Q&tzx;va is dissolved.

Councillors shall be &
-take place every three Jears,
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CHAPTER 1V. €HE DIET J

. Article 41, The Diet shall be the hlghat organ of state power,

and shall be the sole law.making organ of the State,

Article 42, The Dict shall consist of<two Houé#, namely the
House of Representatives and the Housé of Couiit Jors,
~&FGdle 23, Both-Houes shall Zonsist of elected members, repre-
sentative of all the people,

(2) The number of the members of each House shall be fixed by
w‘ W g TN 505 i ST

Article 44, The qualifications of members of both Houses and
their electors shall be fixed by law. However, there shall be no dis-
crimination because of race, creed, sex, social status, family origin,
education, property or income. .

Article 45, The term of office of members of the House of

Representatives shall becfour yeaﬁ However, the term shall be tere
minated before the full tertmi case the House of Representas

{526 THe term of office of members of the House of
, and electlon for half the members shall

Article 47. Electoral districts, method of voting and other mat-
ters pertaining to the method of clection of members of both
Houses shall be_fixed bylaw.

Article 48. No person shall be permitted tobe 2 member of both
Housss simulzaneousl{. )

Article 49, Members of both Houses shall receive appropriate

annual saymmt from the. national treasury in accordance with law,

e 50, Except In cases provided by law, members of both
Houses shall be exempt from apprehension while the Diet is in ses-
sion, and any members apprehended before the opening of the ses-
%on shall be freed during she term of the session upon demand of the
ouse.
* Article 51, Members of both Houses shall not be held liable out-
side the House for speeches, debates or votes cast inside the House.

Avtlele 52, An ordinary session of the Diet shall be convoked
ofce per year.

Ardcle 53. The Cabinet may determine to convoke extraordi-
nary sessions of the Diet, When a quarter or mor¢ of the total mem-
bers of either House makes the demand, the Cabinet nmuwst deter-
mine on such convocation.

Avticle 54. When the Housc of Representatives is dissolved,
thers must be 2 TS Bise of Kepre-
sentatives within forty (402 days from the date of dissolution, and the
3ietti must be convoked within thirty (30) days from the date of the

ection. v
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} When the House of Representatives i3 dissolved, the House
of Councillors is closed at the same time. However, the Cabinet may
{n time of national emergency convoke the House of Councillors in
emergency session,

(3) Measures taken at such session as mentloned in the proviso
of the preceding paragraph shall be provisional and shall become null
and vold unles a%reed to by the House of Reprasentatives within
2 perdod of ten (10) days after the opening of the next session of the
Diet.

Article 55, . Each House shail judge disputes related to qualifi-
cations of its members, However, in order to deny a seat to any
member, it s necessary to pass a resolution by 2 majority of twe-
thirds or more of the members present, :

Article 56. Business cannot be transacted in either House unless
one-third or more of total membership Is present,

(2) AH matters shall be decided, in each House, by a majority of
those present, except as elsewhere provided in the Constitution, and
in case of 2 tie, the presiding officer shall decide the fssue.

Article 57, Delipberation in each House shall be public. How-
ever, a secret meeting may be held where a majoricy of two-thirds or
more of those members present passes 2 resolution therefor.,

) Each House shall keep a record of proceedings. This record
shall be published and given general circulation, excepting such

. parts of proceedings of secret session as may be deemed to require

secrecy.
{3} Upon demand of one-fith or more of the members present,
votes of the members on any matter shall be recorded in the minutes,
Aricle 58. Each House shall select its own president and other
officials,
. {2) Each House shall establish its sules pertaining to meetings,
proceedings and internal discipline, and may punish members for dis.
orderly conduct. However, in order to expel a member, a majority of
two-thirds or morz of those members present must pass a resolution
thereon, S
Article 59, A/(bill becomes a law on passage by both Houses,
except as othewmmﬁ:a. e
(2? A bill which is pasted by the House of Representatives, and
upeon which the House of Councillors makes a decision different from
that of the House of Representatives, becomes a law when passed a
second time by .the-House of Representatives by a maﬁifﬁgﬁf 0
\rds of more of the membérs present.
7 {8) The provision of the prec ::ail paragraph does not preclude
the House of Representatives from calling for the meeting of a joint
rommittee of both Houses, provided for by law,
(4) Failurs by thedl'}gmgwgfu _Councillors to take final action

Wg receipt of 2 bill passed by the House of
epréseatatives, time Ifi Tecess excepted, may be determined by the

-
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House of Representatives to constitute 2 rejection of the sald bill by
the House of Councillo e e s

Asticle 60, The Budge must first be submitted to the House of
Representatives, O

é) Upon consideration of the budget, when the House of Coun-
cillors makes 2 decision different from that of the House of Repre-
sentatives, and when no agreement can be reached even through 2
Joint committee of both Houses, provided for by law, or in the case
of failure by the House of Councillors to take final action within
thirty (30) days, the perlod of recess excluded, after the receipt of the
budget passed by the Housc of Representatives, the decision of the

ouse of Representatives shall be the decision of the Diet, '

€61, "The sccond patagraph of the preceding article ap-
plies also to the Diet approval required for the conclusion of treaties,

Artcle 62, Each House may conduct investigations in relation
to government, and may demand the presence and testimony of wit-
nesses, and the %x_-ho&ucuon of records.

Article 63, e Prime Minister and other Ministers of State may,
at any time, appear in either House for the purpose of speaking on
bills, regardiess of whether they are members of 'the House or not.
They must appear when their presence is required in order to give

- answers or explanations.

Article 64. The Diet shall set up an impeachment court from
among the members of both Houses for the purpose of trying those
Judges against whom removal proceedings have been instituted,

(2) Matters relating to impeachment shall be provided by law.

CHAPTER V. THE CABINET |

.Article 65, Executive power shall be vested in the Cabinet.
Article 66. The Cabinet shall consist of the Prime Minister, who
shall be its head, and other Ministers of State, as provided for by law.
. (2) The Prime Minister and other Ministers of State must be

civilians.
(3) The Cabingt, in the exercise of exccutive power, shall be col-
0

~Ardole 87 The sz%mmmnuhs&sig;sms&dﬁfmm@mns

-

‘the members of the Diet ion of the Diet. This designation
. shaﬁ precede all's: P&W ——

(2) If the House of Representatives and the House of Council-
logs di and if no agreement ¢an be reached even through a joint
committee of both Houses, provided for by law, or the House of
Councillors fails to make designation within ten (10) days, exclusive
of the period of recess, after the Houte of Represengatives has made
designation, the decision of the House of Representatives shall be the
desisionof the Diet. ' S

Article 68, The Prime Minister shall appoint the Ministers of

g2
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Btate, However,-a_ of. their number must be chosen from
ong the members t . o
e ¢ Minister may remove the Ministers of State as he

chooses,
Article 69, If the

.. Astic %ouse of Representatives passes @x—coﬁﬁf‘
“dence resolution, or e a confidence resolution, the Cablnet

. Tes)

, unless the House of Representativeris—dfe.

Article 70. When there is 3-Vacancy in the post of Prime Minis.
ter,upon the first convocativh of the Dist after a general elec-
tion“of members of the Housé of Representatives, the Cabinet shall

en masse, .

Article 71. In the cases mentioned in the two preceding articles, -
the Cabinet shall continue its functions until the time when 2 new
Prime Minister is appointed.

Article 72, The Prime Minister, representing the Cabinet, sub-
mits bills, reports on general national affairs and foreign relations to
the Diet and exercises control and supervision over various adminis.
trative branches, :

Article 73, The Cabinet, .in addition to other general adminis-
trative functions, shall perform the following functions:

(g; . Administer the law faithfully; conduct affairs of state;
Manage foreign affairs;

(i) Conclude treaties. Howaver, it shall obtain prior or, de-
pending on circumstances, subsequent approval of the Diet;

@v) Administer the civil service, in accordance with standards
established by law;

(v) Prepare the budget, and present it to the Diet;

(vi) .Enact cabinet orders in order to execute the provisions of

- this Constitution and of the law. However, it cannot include

penal provisions in such cabinet orders unless authorized by
such law.

(vii) Decide on general amnesty, special amnesty, commutation

of punishment, reprieve, and restoration of rights.

Article 74. All laws and cabinet orders shall be signed by the
competent Minister of State and countersigned by the Prime Minister.

Article ?5. The Ministers of State, during their tenure of office, -
shall not be subject to legal action without the consent of the Prime
Minister, However, the right to taka that action Is not impaired
hereby. P

© T CHAPTER VI;” JUDICIARY> .
-Article 76, The whole judicial power is vested in a Supreme
Court and in such inferior courts as are established by law, ™

(2) “No extraordinary tribunal shall be established, nor shall any
organ or agency of the Executi iven final Judicial pawer,

(3) All judges shall be jfidependent in the exercise of their con-

N
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12 THE CON. ON OF JAPAN
science and shall be boxmd!onl by this Constimtion and the laws,
Article 77, The Supr urt i§ Vested with the rule-making
power under which it determines the rules of procedure and of prac-
tice, and of matters relating to attorneys, the internal discipline of
the courts and the administration of judicial affairs,
(2) Public procurators shall be subject to the rule-making power
of the Supreme Court.
(3) The Supreme Court may delegate the power to make rules
for inferior courts to such courts.
Article 78. Judges shall not be removed except by public im-
peachment unless judiclally declared meantally or physically incom-
stent to ﬂJf:'eri'm'n'z official duties, No disciplinary action against
ﬁxdga shall be administered by any executive orgzn or agency.
Arxticle 79. The Supreme Court shall consist of a Chief Judge
and such number of judges as may be by law; gl such

gescexceptingthe Chief Judge shall be ap the et,
{2) The appointmen ’-’ the Jiidges ot the Supréme Court sht
be reviewed By the people at the first general election of members of

the House of Representatives following their appointment, and shall
be reviewed agoin at the first general election of members of the

. House of Representatives after a lapse of ten (10) years, and in the

same manner thereafter,
(3) In cases mentioned in the foregoing paragraph, when the

1 gority of the voters favors the dismissal of a judge, he shall be dis-

missed.
(4) Matters pertaining to review shail be presaribed by law.
(8) The judges of the Supreme Gourt shali be retired upon the

attainment of the age as fixed by law, 2o »
(6) All such judges shall recelve, at Tregular stated intervals,

B adequate compensation which shall not be decreased during their .

terms of office.

Axticle B0, The judges of the inferior courts shall be appointed
bCQ!”zthe Gabine}: }Qggx ar}igﬁ %l‘ e%};@nﬁ E?HEZ%IO reme.
rt. All such judges s old offic€ Tor a tem o ten{ ) years

e retired

with privilege of reappointment, provided that they sha
upon the attainment of the age as fixed by law.

(2) The judges of the inferior courts shall receive, at regular
stated intervals, adequate compensation which shall not be decreased

during their te ce.

Article 81, The Sy of last._resort-with
power to det ality-of.any Jaw, order, egula-.
tion or.official act, e B

Article 82. Trials shall be conducted and judgment declared

ublicly.
P (2) Where a court unanimously determines publicity to be danger-
ous to public order or morals, a trial may be conducted privately, but
tri
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tixi sights of p ple as guaranteed In Chapter IXI of this Constitution

are in question shall always be conducted publicly,

CHAPTER VII. FINANCE

Article 83, The power to administer natonal finances shall be
excrcised as the Diet shall determine, .

Article 84, No ngwytaxes shall be Imposed or existing ones
modified MM‘ under such conditions as law may pre-
scribe, [

"Article 85. No money shall be expended, nor shall the State ob-

ligate itself, except as authorized by the Diet.
- Axrticle 86. The Cabinet shall prepare and submit to the Diet for

.- . its consideration and decision a budget for each fiscal year

Article 87, In order to provide for unforeseen deficiencies In the
budget, & reserve fund may be authorized by the Diet to be expend.
ed upon the responsibility of the Cabinet,

(2? The Cabinet must get subsequent approval of the Diet for all
payments from the reserve fund,

Article 83, All property of the Imperial Household shall belong
to the State. All expenses of the Imperial Household shall be ap-
propriated by the Diet in the budget,”

Article 83. No public money or other property shall be expend.
ed or appropriated for the use, benefit or maintenance of any religious
institution or association, or for any charitable, educadonal or
benevolent enterprises not under the contrel of public authority,

Artlcle 89, TFinal accounts of the expenditures and revenues of
the State shall be audited annually by a Board of Audit and submit-
ted by the Cabinet to the Diet, together with the statement of audit,
during the fiscal year immediately following the period covered,

(2) The organization and competency of the Board of Audit shall
be determined by law, :

Article 91, At ar Intervals and at least annually the
Cabinet shall report to the Dist and the people on the state of na.
tional finances.

CHAPTER VIII. LOCAL SELF-GOVERNMENT

Asticle 52, Regulations concerning organization and operations
of local public entities shall be fixed by jaw in accordance with
the principle of loecal autonomz.

Article 93, The local public entities shall establish assemblies as
their deliberative organs, in accordance with law,

(2) The chief executive officers of all local public entities, the
members of their assemblies, and such other local officials as may be
determined by law shall be elected by direct popular vote within their
several communities, .
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14 THE CONSTITUTION OF JAPAN

Article 94. Local public entities shall have the right to manage
their property, afizi:z and administration and to enact thejr own
regulations within law,

Article 5. A special law, applicable only o one local public
entity, cannot be enacted by the Diet without the consent of the
majority of the voters of the local public entity concerned, obtained
in accordance with law,

CHAPTER 1X. AMENDMENTS

Article 96, Amendments to this Constitution shall be initiated
by through a concurring vote of twe-thirds or more of all
the members of each House and shall thereupon be submitted to the
people for ratification, which shall require the affirmative vote of 2
majority of all votes cast thereon, at a special referendum or at such
election as the Diet shall specify.

(2) Amendments when so ratified shall immediately be promul-
gated by the Emperor in the name of the people, as an integral part
of this Constitution,

CHAPTER X. SUPREME LAW
. Article 97. The fundamental human rights by this Constitution

- guaranteed to the people of Japan are fruits of the age-old strug-

gle of man to be free; they have survived the many exacting tests for
durability and are conferred upon this and future generations in trust,
to be heid for all time inviolate,

Article 98, This Constitution shall be the supreme law of the
nation and no law, ordinance, imperial rescript or other act of

-govemiment, or part thereof, contrary to ‘the provisions hereof, shall

have Iegla'sll1 force or validity,

(2) _The maﬁa,conduded,:gumgt and established laws of

nations shall be Taithiully observed.

“Article 9. The Emperor or the Regent as well as Ministers of
State, members of the Diet, judges, and all other public officials have
the obligation to respect and upheld this Constitution,

CHAPTER XI. SUPPLEMENTARY PROVISIONS

Article 100, This Constitution shall be enforced as from the day
when the period of six months will have elapsed counting from the
day of its promulgation,

2) The enactment of laws necessary for the enforcement of this
Constitution, the election of members of the House of Councillors
and the procedure for the convocation of the Diet and other pre.
paratory grocedum for the enforcement of this Constitution may be
executed before the day prescribed in the preceding paragraph,
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THE CONSTITUTION OF JAPAN ' 15

Artdele 101, If the House.of Councillors i3 not constituted be-
fore the sffective date of this Constitution, the House of Representa.
tives shall function as the Diet until such time as the House of
Councillors shall be constituted,

Article 102, The term of office for half the members of the
House of Councillors serving in the first term under this Constitution
shall be three years. Members falling under this category shall be
determined in aceordance with law,

Article 103. The Ministers of State, members of the House of
Representatives, and judges in office on the eflective date of this Con-
stitution, and all other yubﬁc officials, who occumposiﬁons cor-
responding to such positions as are recognized by Constitution
shall not forfeit their positions automatically on account of the en-
forcement of this Constitution unless otherwise specified by law,

- When, however, successors ars elected or appointed under the provi--

sions of this Constitution, they shali forfels their positions as a matter
of course,

g7







AJASE AND OEDIPUS:
IDEAS OF THE SELF IN JAPANESE AND
WESTERN LEGAL CONSCIOUSNESS

J. C. SMITHt

Justice and Mercy

The Supreme Court of Japan is one of the most impressive buildings
in the city of Tokyo, and there is probably no finer edifice of a court
of Iost resort anywhere in the world. Onc of the most striking features
shout this structure, to western ¢yes at least is not the massive foyer,
the size of the huge granite blocks, nor the finc woods and tapestrics
of the beautiful court rooms, but the statue of Justice, inconspicu-
ously placed along one of the walls, While many coutt houses display

the Tigure of the robed womnan with seales in onc hand and a sword

in the other, that of the Supreme Court of Japan is truly unique; the

‘headl of the sculpture is the head of the Buddha.

‘Given the scparation of church and state provided by the Consti-
ition of Japan,* onc would not interpret this as signifylng any par-
ticular unity of the religious and the secular, Rather, it seems to sym-
bolize for the legal world the familiar idea of “Western forms and
Japanese soul”.? One cannot help but wonder: is this union a recon~
ciled unity or an unreconciled dialectic? Do the diverse parts make
up 2 new harmony or do they operate together in tension as 2 con-
tradiction?

1 Of the Pacuity of Law, Univensity of British Columbia. 1 wish to acknowledge
aud express my appreciaiion to the following: Professor Masako Kamiys of
1fokkaido University for her holpful suggestions and translations and explanas
tions of texts to be zmnd only in Japanese; Professors Mitsukuni Yasaki, and
Yosht Matsuura of Osaka Univensity, and Yoshiyuki Matsumurs of Hokkaldo
University for thelr kind help in my ctempts to Eain some understanding and
insight nto Joponese culture an how Jaw is viewed In Japan; to g‘m

ames
Andersen for lus many suggestions and editorial help; and o Gordon atel
for his hielp in the :mmggo! this paper. #i

2 Constitution of Japan {1547}, Art. go.

t Wa kon yo sai, Sec geperslly, G. B, Sansom, T'he Western World and Japon
{1950} at 330-51 and 395°410; ]. W. Hall, “Changiog Conceptions of the
Modsmization of Japan" at 7, and M. B. Jansen, “Changing Japanese At
tudss Toward Modernfzation® at 43, both in M. B. Jonien, ¢d., Changing
Japanee Antitudes Toward Modsraizatlon (1965).
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Prevailing social power structures often appear as natural and in-
evitable, and history is generally interpreted to produce this impre-
sion. I do not, as some Marxists might, wish to attack this tendency,
which seems to be an aspect of all social ideologies, I would, how-
ever, concur with the Marxists in their recognition of the impor
tance of identifying contradictions in order to gain a fuller under-
standing of historical development,

All cultures contain historical contradictions, It is important to
identify these in order to gain a fuller understanding of historical
development, In particular, the nature of the relationship between
diverse cultural elements is central to a proper understanding of the
ethical and legal consciousness of & culture.? If Japan has managed
to reconcile the traditional spirit of its culture with western legal
forms, it may well have a solution to problems which have Jong
haunted the West, On the other band, if the synthesis joins two
contradictions, we might anticipate that certain aspects of tradi-
tional Japanese culture will be eroded as a result.

Another feature of the statue highlights this question, The head of
the Buddha, unlike its western counterparts has no blindfold, On a
conventional statue of Justice the scale symbdlizes the formal, im-
partial nature of law, the sword the inevitability of the penalties and
remedies prescribed by law following transgression agninst it, and the
blindfold the exclusion of all factors, feelings, prejudices and emotions
which defiect the full operation of the law.* The meaning of the.
blindfold is implicit in the western maxim flat jusiitia, ruat coclum _

et justice be done though:the heavens fall} or, in an carlier ?qmj.
ruat mundus (though the world comes to ruin). The blindfold signi-
“Hes that the conscquences of stricdly appiying the law must be shut
out of Gur visian lest they influence the path of justice. This opposi-
tion, which is posited between the operation of justice and its con-
sequences, is alien to the Japancse, The unconstrained gaze of the

& See text accompanying notes 7 and 8, infra.

¢ Thers ars, of course, many versions of the Statue of Justice. & p:rtlculad{
Interesting example can be found in Cesare Rﬁpa’s seventsenth-ceniny wor
on iconography, Jeonoglis, The ﬁi:n is seatad with the sword in ope hand
and the scales in her lap, In the background s the fgurs of King Zaleucus
and his son, each having ene eye gouged out. The king had passed o pasticu
larly severe law against aduitery which his son had broken. His commitnent
to jyuuice allowed no way for the penalty to be avoided. The most which he
couid do within the confines of L!i‘sdee was 1o sacrifics one of his own cyes fo¢
one of his son’s In order that son would not be toially blind, The text
states that, “She (Justice) is blindfolded, for nothing but pura reason ...
should be wed in maling judgments.” See O. Ripa, Darogue and Rocoss
Pictorial Imagery, trans. i A. Maser (1971) Dlusesation #120,
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Budgha suggests that emotions such as compassion ¢an be consistent
with the rule of law,

Such a suggestion runs counter to fundamental assumptions with-
n the western legal tradition, which are refiected not only in the
symbolism of the traditional figures of Justice which adorn so many
of the court rooms of the western world, but also in western religion,
morality, philosophy, art and literature, These assumptions reflect a
bifurcated view of justice and mercy. Mercy must function outside
the legal system, Thus, judges cannot pardon. The prerogative of
mercy belonged historicatly to the Crown, ond is now exercised by
the executive, its successor. The delegation to the Chancellor of the
power 1o override the common law enabled a strong element of
mercy to function in corrclation with, but externally to, the law.
When the office of the Chancellor evolved into the Courts of Chan-
tery administering the law of equity, this clement of mercy dis-
sppeared, so that in the mid-eighteenth century Dickens chose the
Court of Chancery as the recipient of his savage attack on the merei-
kssness of the legal system.® -

Inthe nov%Budd; ‘Herman Melville has touched 2 chord in
the western collcctive psyche, and provides us with a clear example
of the consequence of this bifurcation of justice and mercy.” The

$ C. Dickens, Dlcak House (1853), ...
* H. Mclville, Billy Budd, Sailore{1924)) Billy Budd has been discussed from
several standpoints. See, for ex , StafTord, Hilly Budd and the Crities
t961); H. Franklin, "From Empire to Empire: Billy Budd, Sailor” in A,
22, od, Herman Melville; Reasteismenss (1 84) at 1?'9 The structure of
the namative of Billy Budd would indlcate that Melvillc’s primary aetisde
- 4im was to reveal the social mythelogy which minsks the inability of law 10
comblne justice with compassion. Thore are many other references to the
tension botween justice and marey in the westemn litesary tradition, A fomous
mq}c is furnished by William Shakespeare in “The Merchant of Venice”
Act 1V, Scene |, lines 182.2083
‘The guality of mercy Is not strained;
1t deoppeth as the gentle rain from heaven
the place beneath. Tt ls twiee blest;
Tt blesseth him that gives and him that takes.
*j'ts mighticst in the mightiett; it becomes .
The throndd monareh better than his crown, .
His sceptre shows the force of temporat power,
The agyribute to awe and mnjcstr,
Wihierein doth sit the dread and fear of kings;
But merey Is above thisscept'red sway;
Tt is enthroned in the heast of kings,
1t is an attribate to God himsel!,
Arnd earihly power doth then show Hkest God's
Wien mercy seasons justice. Therefore, Jew,
Thongh justice be thy plea, consider this:
That. in the course of justice, none of us
Should see salvation. We do pray for mercy,
And that same prayer doth teach us all to render
The deeds of merey. ..."
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story is sct aboard a British warship at sea in 1797, when England
was at war with revolutionary Francs, The plot contains three mail
characters: Billy Budd, first mate Clegg and Captain Devere. Billy
Budd is 2 Christ-like figure who embadies goodness, Clegg is basic
ally an evil man; Captain Devere is a kind and compassionate officer
who runs his ship efficiently but humanely, The plot Is simple, a8
befits these archetypal figures. Clegg, who is disturbed by Budd’s

. inherent innocence and goodness, attempts to destroy him by accus-

ing him of fomenting a mutiny, When confronted with this aceusa-
tion in the presence of Clegg, Budd, whose only defect is that he isa
stutterer, is unable to articulate his outraged denial. In frustration,
he strikes Clegg with his fist. Clegg hits his head when he falb,
and dles.

Killing an officer — Indeed, merely striking an officer — was 2
capital offence in the British navy during this period. Yet, as Mel-

ville is at pains to point out, Billy Budd’s moral guilt is minimal, He

was accused of a erime which could cost him his life, and, given his
stutter, was defending himself in the only way he could. Captai

- Devere is thus on the horns of an excruciating dilemma; he loves the

beautiful and innocent Billy Budd as a son, but knows that if the lax
is not followed he will lose control of the crew. In the end Captain
Devere obeys the law, does his “duty” and hangs Billy Budd. Al
though he is a good man, he cannot save Billy Budd; he cannot show
mercy and still remain Captain, By having the officers of the couwst
martial consider and eventually reject the various arguments which

: they themselves raise in attempting to save Billy Budd, M clville re-

veals two related, fundamental contradictions in the J; ndeo-Christian
tradition, one pertaining to God, the other to law. God can he justy
or He can be loving and merciful, but He cannot be both. Reflecting
this dichotomy, the law can be either just or merciful, but not hoth.
This contradiction between a God of justice and law and a God of

love and mercy is reflected In the Judaic religious tradition in the

dichotomy of “the Law and the Prophets”. The law was adminis-
tered by priests who taught duty to strict sules of obedience, while
the prophets were the voice of compassion and rightcousness, and
were often critics of the faw.’

The very strength of the Judaic tradition lay in the dialectical
process which kept these contradictions in balance. There Is always
the danger that emotions will change. Love can turn to hatred and
compassion to cruelty. The ties of the priests to the legal tradition

? See A. Beschel, The Prophets (1962},
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kept the prophetic tradition from the excesses wbich often accom-
pany charismatic leadership, and kept it within a consistent and logi-

- tal structure. The prophets, on the other hand, when acting as eritics
of the priests and the law, produced i ancient Israel one of the most
bumane systems of law that the world has ever seen.*

This dialectical tension is vividly reflected in the teachings of
Jesus of Nazareth, the last and greatest in the line of prophets who
constituted the prophetic tradition of Judaism. On the onc hand he .
bitterly denounced the priests and lawyers, the servants of the Jaw.
On the other, he asserted that the law was not to pass away, but was
10 be fulfilled.” -

Paul, the author of the greatest part of the body of scripture which
makes up the New Testament, also devoted much of his thought and
writlng to the relationship between prophetic and legal justice. Paul
Altempted to solve the contradiction implicit in the concept of a God
of compassion and a2 God of love by postulating the doctrine of the

Mtonement whereby Jesus took tpon himself all the sins (law break-
ing) of the peoples of the world and paid with his death the penalty
of the law. Jesus' meeting the demands of the law allowed God to
shaw compassion through forgivencss.

When Christianity was no longer a Jewish sect but had become a
workd religion in its own right, this belicf in the reconcilability of
prophetic justice with the law facilitated the move towards a unifi-
cation of the church and state, which witnessed the end of the pro-
phetic tradition,”

Tt is somewhat ironic that the most Christ-like figure to appear in
the twenticth century is Mobandas Gandhi, a product of the eastern
spiritual tradition who, in the manner of an Old Testament prophet,
dectied the injustice of a western Christian nation. A further irony is
that Gandhi was a lawyer, and appeared to find no contradiction
between his views of law and of compassion and mercy.

It is of value, in understanding the difference between Japanese
and western legal consciousness, to contrast briefly the view of law
Implicit in Billy Budd with that ‘which is implicit in an incident
which Gandhi relates in his autobiography, concerning his early

1 Sea R, de Vaux, Anciont Liracl, vol, 1 {1961) nt t43-52; Y. Kaufmann, The
Religion of Isract (1977} at 31040,

¥ Seo The New Testament, Matthew chs. § apd a3.

# Sce 1, Daniclou, “Christianity as a Jewith Sect” in A, Toynhee, ed., The
Crueible of Christianity (x’?&) at 262-82, and 1. H, Randail, Hellenintic
Ways o} Defiveranez and the Making of the Christian Synshesis (1970) st

13544,
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.years of legal practice in South Africa.® Gandhi tells of a dispute
arising out of a complicated business transaction in which his client
stood either to lose or gain a substantial sum of money. Gandhi soon
realized that the technical law was all on his side, and that his client
should be successful in any forthcoming law suit. However, he was
cognizant of the fact that the parties to the suit werc related and that
both belonged to the same community, Also, if the case procecded,
both would suffer the costs of extensive litigation. He.therefore per-
suaded the parties to submit the case to an arbitrator in whom they
both had confidence. This was done and, as expected, his client won.
Still Gandhi was not satisfied, because if his cliont were to seek the
immediate execution of the whole award the other party would be
put into bankruptcy, Gandhi pleaded with his client to spread the
payments in modest amounts over a lengthy period of time. In the
end, his client reluctantly accepted these arrangements and Gandhi
was able to write that “both were happy over the result, and both
rose in the public estimation”” He then went on to say that
“fm]y joy was boundless, I had learnt the true practice of law ... 1
realized that the true function of a lawyer was to unite partics riven
asunder.”

While the dialectical tension between law and feeling permeates
western legal consciousness, no such contradiction is to be found in
Gandhi's view of law. His view, in tumn, seems very compatible with
Japanese legal consciousness.® Much has been written by both
Japanese and non-Japanese about the unique perspective with which
the Japanese view law.* Their reluctance to litigate, their distaste

11 M. K. Gandhl, An Autobiography; The Story of My Expesiments Witk
Truth, trans. M. Desai (1987 af 132-34. i y

12 Jd, at 134, .
18 Sce for example, Y. Noda, “The Chasacter of the Japaness People and Theit

Canception of Law” in H. Tanaka, ed,, The Japanese Legal System {1938}

At gote10,
¢ Sge for example, M, Yasaki, “Legal Culture i an, Modern-Tradhitonal”
S8a] drens Fur Reehtemd Soriaphfiosphie 1005 M. Fosakdy “Law and

1
hakal-Tsunen as & Legal Form of Consensus ldea” (1902} 20 Osnla
U.L.Rev. 17 M. Yauki, ?'Slgniﬁcance of Legal Ccnscicussxcg:' t’n Regard t©
§ocial Facts and Socfal Institutions” (1984) 21 Osaka U.LRev. $; A, vent
Mehren, “Some Reflections on Japanese Law” (393}8) 9t Hary, L. Rev.
1486; T. Kawash “Dl%ute Resolution in Japan” in A, von Mehten ed-:
Law in Japan (18683) 413 D. F, Henderson, Conciliation and Japanese 1!
Taﬁuiawe ond Modern (xggg)x M. Manwyzama, “Pattorns of Individuation
and the Cass of Japan: A Conceptunl Schems™ in Jansen, mpra, note g &t
409; T, Kawashima, *The status of the individuat in the notion of Iaw, richt
and social order in jl}nn” at 428, both in C. Moore, ed., The Stalur of the
Individual in East and West (1468} ; l Dator, “Measuring Attitudes Actron
Cultures” at 71 and T, Kawashima, *Individunlism in Decislon-Msking o
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for adversarial procedures, their avoidance of confrontation, their
preference for mediation and their desire to make agreements only
in general terms, leaving unforeseen contingencies to be worked out
through consultation and negotiation, have been widely discussed and
need not be elaborated upon here. An examination of this literature
enables one to recognize that the maintenance of social harmony,
reflected in warm human relationships, is of prime importance to
the Japanese. To the Japanese, as to Gandhi, business relationships

- arise out of human relations. The aim of dispute settlement is the

testoration of social harmony. This harmony rests in a sense of
identity within a community, which is generated mainly by emo-
tional means.™®

( @na’ Jibun

v o 2

- e

~"According to one of Japan’s most eminent psychiatrists, Dr. Takeo

Dei, “the chief characteristic of the Japanese .. ." is best expressed
by the concept of amae. Amae % a thread that runs through ali the
various activitics of Japanese society .. . [and is the foundation of]

the spiritual culture of Japan.”® It is clear from Dr. Doi’s classical

the Supreme Court of gu an™* at 103, both in G, Shubert & D, Danelski, ¢ds.,
Lomparative Judicial J:am‘our {1 ég) ; C. Stevens, "Madern Japanose Law
as an Instrument of Com a” (1971) 19 Am. I, Comp. L.665; R. Ben-
amin, “Images of Conflict Resolution an Soclal Control: American an
spanese Attitudes Townrd the Adverary System” (1975) 19 1. of Conflict
{ution 123; Tannka, id.; F. Upham, L itigntion and Moral Conselous.
ness in Japant An Interpretiva Anglysis of Four Japaness Pellution Sufts”
{1976) ‘1o 1. & Soc'y Rev. 579; ¥, Noda, Intre wetion 0 l]apaum Law,
trans. A. Angelo { 1976), Forn contrary view see J. Haley, TThe Myth of the
Belucmu Litigent” (1p78) ab]. of Japanese Studles 350. M. Galanter, in
Rending the Landseape of isputes: .What We Know and Don't Know
And Think We Know) ‘About Our Allegedly Contentlous and Tidglous
ociety” (1g83) 3t U.C.L.A. Rev. 4 at 5, srgucs that “the familiar contens
tion that Amsrican legal institutions are averwhelmed by an unprecedent
finod of Htieation which is attributabis 1o the excessive litlglousness of the
populatian™ 18 not supported by the data.

S,
¥ T, Dol, The Anato ence, tans, I B"‘“Q%liliﬁ 36,

T7A4. at 26, While some wiiters and commentators hava taken Issue with Dr.
Doi on varions points, 1 have been unable to find any serious challenge to his
book and fts thesis, See for examplo T\ Lebm, Japanese Paiterns of Behaviour
(1876) at 54, where the author states, “the role of expressing amac, all
amacru, must be complemented and supported by the role that aceepls an-
cther’s amae. The Intigr role Iy called amayakasi, Dot did not take into con-
sideration the necessity of rale complementarity between amaeru ond amaye-
kasu, pechaps bacsuse of the role asymmertry in the therapeutic relationship,
whete the therpist i inithited from indulging the amas wish of the patient.”’
Polnts such as these are matters of expansion rather than refutation. D, Mit-
chell, in Amaern {1976} uses Dy, Dof's thesis to explain “The Famresion of
Reciprocal Dependcnq{‘ Needs in Japanese Politics and Taw." While some
have sttacked this book for being simplistic or superficial, the criticsm has
gencraily not hean of Doi's thesis, but of Mitchell's particular application of
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study of the Japanese psyche, The Anatomy of Dependence, that
amae is intimately related to the emotions.

Amae, according to the Foreword of The Anatomy of Depen-
dence, “refers, initially, to the feeling that all normal infants at the
breast harbor towards the mother.”*" It is the noun form of the vetb
amaeru which is defined in the Foreword as follows:

1t is the behaviour of the child who desires spiritually to “snuggle up”
to the mother, to be enveloped in an induigent love, that is refer

to in Japanese as amaeru (the verb; amae is the noun), By extension,
it refers to the same behavior, whether unconscious or deflberately
adopted, in the adult. And by extension 2gain, it refers to any situa-
tion in which a person assumes that he has another’s goodwill, or
takes a possibly unjustifiably optimistic view of a particular situation
in order to gratify his need to feel at one with, or indulged by, bis
surroundings.

‘The term amae is used to describe the feeling people have when they
wish to be dependent upon and seek another’s indulgence.?® Dr, Dai
points out that there is no similar term to be found in European lan-
guages, but that amae means the same thing as was meant by
Michael Balint when he termed the phrase *“passive object love™.”
According to Balint, “all the European Ianguages fail to distinguish

between active love and passive love** Dr. Dol writes:

I believe that amae was traditionally the Japanese ideology — not in
its original sense of “the study of ideas” but in its modern sense of 8
sat of ideas, or leading concept, that forms the actual or potential
bﬁ fzr a whole soci:j system — and still Is to a considerable exteat
today.

it. For example, see H, Wagnuumna, Book Review {1979) 39 1. of Adan
Studies 173, and E. Tsummifgook Review g&w) st i’agljm Agfrnirs Fil3 Of
intarest t0 Japanese readers will be H, Otsuka, T, Kawashima & I Dol
Amae to shakai kageku ('Amae’ and Social Science) (1976) (ns yat une
translaced),

11 Supra, note 15 at 7.

3 1d, at 8.

¥ Id,

20 M, Balin, Primary Love and P:gc&eam!y:ic Technique (1985} at 56, 108
108 and 233. Balint points out that it was Sandor Ferenczl wiio first coin
the 'Ehmu and developed the idea of “passive object-love®, For a comparison
of the psychology of dependency in western culture see for example, J. P
Gurian & J. M. Gurian, The Dependency Tendency (1983)3 A. Memmi,
Dependence, trans. P, Facey (1984); H. Parens & L. Saul, Depandence In
Man {1971). .

1 Balint nawes, “In one respect, however, all European kanguages arc the ame
~3gain as {ar as T know them. They are all s0 poor that they caunot dis-
ﬁnslsmh between the two kinds of objeet-love, active and passive.” Balint, id.
at 86,

83 Supre, note 15 at 57,
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De. Doi goes on to state that he has become increasingly convinced
_ “hatwhat has traditionally been referred to vaguely as the ‘Japanese
it ar the ‘soul of Yamato,” as well as more specific ‘ideologics’
such as emperor worship and respect for the emperor system can be
Bterpeeted in tesms of amae.”™

Amae, according to Dr. Do, is the major component of ninjé
which he roughly translates into English as human fecling.** Gird, or
soclal obligation, exists “in a kind of organic relationship” to ninjs.
- Ninj5 aceurs spontaneously in relationships such as those between
parent and child or between siblings. Giri, which is found in the
rlationship between moster and pupil, or between friends and
adlghbours, “continually aspires toward ninjé.” Giri, states Dr. Do,
% the vessel while ninjd Is the content** He concludes:

Tt will be clear from the preceding that both giri and ninjé have their
roots deep in amae. To put it briefly, to em hasize ninjé is to affirm
amas, to encourage the other person's sensitivi towards amae. To
emphasize giri, on the other hand, is to stress the human relntionshigs
contracted via amae. Or one might replace smae by the more ab.
stract term “dependence,” and say that ninj5 welcomes dependence
whereas giri binds human beings in a dependent relationship. The
Japanese socicty of the past, in which giri and ninj5 were the pre-
dominant ethical concepts, might without exaggeration be deseribed
a5 2 world pervaded throughout by amae

In chapter four of The Anatomy of Dependence, entitled “The
Pathology of Amae”, Dr. Dot describes some of the pathological
sates of mind which can arise among Japanese living within what
ke calls “{t}he world of amae”.* Among these arc taijin kyéfu
(anxicty in dealing with other people),” higaisha ishiki (sense of
being o victim),® and in particular, jibun ga adi, (to have no
«if}.® It {s the Iatter which is of particular jurisprudential intcrest
because the concept of the self, or of the person, is of special signi-
ficance in legal and political theory.

u id,
# 1, ar 33,

¥ Id, st 34. See also H. Minam], P chology of the Japanese People, trans, A.
Itomaazzmx) at 157+60; M. ﬁmu\ga, The )Agdem Sdnfut:u' Society

{1g82) at Bg-92.
# Supra, note 15 at 5.
14, ot 28-84.
B I, at 10427
» 1 ot 123432,
¥ Id. at 132441,
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According to Dr. Doi, expresslons such as jibun ga aru (to hat
seXf) and fibun ga nai, {to have no self) are probably peculiar &2

the Japanese, “The interesting question . . .”, he statcs, “is why [the] -

Japanese {language] should go out of its way to remark on this
presence or absence”,®! since western languages, at least, contain no
precise equivalent® “In the languages of the West the usc of the
first person pronoun is considered in itself adequate proof of the
existence of a self.** These two Japanese expressions of sclf define
the relationship of the individual to the group. “If the individual

the graup, he has no fhun, ... [but] an
individual is said to have a jibun when he can maintain an inde.
pendent self that is never negated by membership in the group.””

-Dr., Doi goes on to point out that an individual can also develop 2

sense of having no self as a result of being totally isolated from the

. group, and that some people so fear such a state of affairs that they

81 14, at 133. Any people’s collective view of the self is bound to be complex.
paper s attempting to foeus only on a few aspects of the solf from a
comparative peiat af view. For a fuller discussion_of the self in Japanesc
conselousness, see Minoml, supra, note 25 at 1-33; C. Moors, ed., The Japa
nese Mind (13‘5‘1 ;s Masatsuga, supra, note a5 at g4-10t; N, Hajime, ne
sclousness of dividual and the universal among the Japanese" at 1613
H, Ichiro, *The appearance of individual self.conscicusness in Japanese ree
Higions and its historical transformations” at 227, F. Teuhi, “The individusd
in Japaness ethics” at gos, K. Masaaki, “The statns and rolo of the felte
vidual In Jupanese society™ at 364, and T. Kawoshima, "The status of the
individual in the notion of lnw. right, and social erder In {npan" at 429, oM
Moore, supra, note 14. See also R. Smith, Japariese Soclety (1933) ot 68
1ox and Lebrs, supra, note 16 at 156.68.

3T A western mmﬁe of the kind of emotion which would ¢ ond ta amat
i1 10 be found in the New Testameni, ln the First Epistlo of Paul to the
Corinthians. One transiation reads:

1 may speak in tongues of men or of angels, but if T am withont love, t
am a sounding gong or a clunging cymbal. T may have the gift of prophecy,
and know every hidden truth; I may have faith strang ennugh to mave
mountains; hut if I have mo love, T am nothing. T may dole out all [
possess, or tven give my body to be bume, but if T have no love, T am nont
the better. Love is patient; love is kind and envies no one. Love is never
boastful, nor conceited, nor rude; never selfish, not quick to take offente.
Love keaps no score of wrongs; does not gloat over othar mon's sins, bot
delights In the truth, There is nothing love cannot face; there is no Hmit to
Its faith, its hope and fts endurance ... In o word there are three thingt
that last for cver; faith, hope, and love; but the greatest of themn 2t is love.
{The New English Bible, I Cor. 13:1-13)

In the traditonal King James version of the New Testament, the Greek
word agape is tanslated as “charity”, a word that hardly conveys the tnic
meaning of this passags, and is evidence of the fact thay the English language
does not contain a term adequate to this concept. One of the dictionary
meanings of agape It “nonesexual love.”

$3 Supra, note 15 at 133,
36 Id, at 134.
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will o!’t’en put up with anything in order to remain within the
froup.

- Dr. Dot concludes that “man cannot posscss a sclf without previ-
ous experience of amaeru™;* at the same time noting that while sub-
mension in the group may mean loss of the self it does not follow that
oae can produce a self by behaving selfishly and indcpendently of the
group, He further points out that while the problem of the develop-
ment of the self “can be observed in a peculiarly clear form in the
Japanese,” and the awareness of having =2 self may be casier for the
Westetner than for the Japanese, “in the West one finds a ¢com-
pletely reverse phenomenon in which the individual while in his
!mr: of hearts harboring an extremnely complex feeling toward the
absence of self,’ or belng in some cascs aware, essentially, that he has
no ‘sclf,’ behaves as though he does in fact have one™™”

In comparing the western psyche with the Japanese, Dr. Doi
deals with the western pathology of alienation, a condition which
“has its ultimate origin in the discovery that man was mistaken in
belicving ... that he could stand on his own feet and be self-
suflicient through reason alone.””s* “Mcn sense a drying-up of the
springs of life, and in order to recover what has been Jost they deters
mine that they will return, as it were, to their naked sclves, will live
once more by feeling rather than reason. And in this new quest they
are heing led . . . to amae,”*® “When the infant is left by its mother,”
he writes, **it fecls an uneasiness, a threat to its very lifc; and it seems
fikely that it is preciscly this fecling that lies at the heart of what is
described by modern man as ‘human alicnation.” ¢

There iz no question that the idea and concept of individual free.

dom is 2 part of western consclousness, and that the demand for

freedom is closcly interrelated with the emphisis in western culture
on individuality. Dr, Dol goes on to ask this penctrating question:
“Is the freedom of the individual, that magnificent article of faith
for the modemn western world, really to be believed in, or is it merely
anillusion cherished by one section of the population of the West?”4
He suggests that the incisive analyses of Marx, Nictasche and Freud

8 Id, ot 138,

# 1d, at 139,

31 14, at 140,

3 Id, ot 148, .
® Id, ot 149.

® Jd. at 130,

O 1, at g4
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have seriously undermined faith in freedom and that the West "ns
we see it today is caught in 2 morass of despair and nibilism.”** The
western idea of freedom, if it is to mean something more than the

. simple gratification of individual desires, must entail “solidarity with

athers through participation” and must ultimately mean something
very similar to the Japanesc idea of amae.*® He writes:

In short, despite the &reczdence he (Western man) gives in theory to
the individual over the gI'OI‘IF, there must exist inside him a psycho
Logii:l desire to "bdcag”.d hlil, is, in other gords,rf amu.f 1:;:1 this
esire, one suspects, is gradually coming to the surface of the con-
sciousness now that the Wasurayfaith iggfrcedcm of the individual Is
breaking dovn* :

The “1” and the "We”

Psychoanalysis, the term colned by Freud, is concorned with the
analysis of the soul, or what!Jung termed the “scil”. The terms
“psyche", “soul” and “self”” meaf much the same thing in psycho-
analytic usage, and may be taken to be interchangeable.*® It is not
surprising tht Freud produced an ego psychology, since the subjects

of his analysis WeFE psyches which developed jn o western cultural -

context, This explains why the ego (Latin),(ch) (Genman) or the
«I» (English) played such a prominent role fn Freud’s analysis of
the self.*? According to Freud, part of the ego resides in the uncon-
scious, which justifies our pestulating an “I-consciousness” and an
“L.unconseiousness” ** Jung, having delved into eastern seligion, phil-
osophy, art and mythology, developed the idea of the collective un-
conscious which he contrasted with the personal unconscious.*® Dr.
Robert Pos uses the term “the We-unconscious” instead of the term

“collective unconscious”, He contrasts this with the *T-unconscious”.”

42 1d, at gs.

" I

4 Id, at 141, .

15 See B, Bettelhelm, Freud and Man’s Soul {1982) at 70-78.

& 1d, 3t 53-56.

47 See Standard Edition of the Complete ?sycizologiu{ Works of Sigmund
k4

Freud, "The Egoand the Id,” vol, 19 (1661) 1 au 18; "New {ntroductory Lece
tures on Psychoanalysis,” vol, 22 (1964) at 89-80.

48 See generally, in The Collected Worki of C. G. Jung, 2d ed., vol. 7 {1960}
“On the Psyc'hclo of the Uneonscious” 1 at §4-79, “The Relations Botween
the Ego and the Unconscious” 120 av 12-38. In vol. 9:1 of the same edi.
tion see “The Coneept of the Collective Unconsclous” 42-53.

«* Dr, Rabert Pos, Clinicat Professor of Psychiatry ot the University of Bridish .

Columbla, and Director of Cliaical Services of the Foreatic Psychiatry Inste
tute of British Columbia,
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This then allows s to replace the ¢go or ich with the I-conscious.
From Dr. Dol's analysis of the Japancse psyche it is clear that we
need 1o add “We-conscious” if we are to have a psychoanalytic
{ramework of analysis of the psyche which allows cross-cultural
tomparisons, : '

Dr. Do's thesis is that “man cannot possess a self without previous
experience of amaeru.™ At the same time, however, he recognizes
< the importance of freedom and autonomy (which is & part of the
. spiritun legney of western culture) for a richer and {uller develop-
ment of the self. This is to say that a well-developed sclf should have
both a strong T-consciousness and a strong We-consciousness, Keep-
ing in mind the existence of the unconstlous, we can use the follow-
ing model to analyze the processes of identification and differentia-
tion, in terms of which individuals develop their own sense of self:

Differontiation Identification
I.conscious We-conscious
I-unconscious We-unconscious

The process of development of the self commences in infancy as
the child starts to recognize its separatencss from the mother, I
tonsciousness is produced by diffcrentiating the self from the external
world, including ‘other persons. When a child individuates juself
from its mother, it develops an awareness of gender differentiation
which the child will later learn is culturaly identificd with its bio-
logical sex.3* As the child separates itself from its mother, it begins to
leam that it Is a member of a family. While identifying his or her
%1f with the family, the child is differentiating itself from other per-
sons, including its parents and siblings. In gender-polarized human
scleties, it is extremely difficult for any child to develop a sense of

® Supra, note 15 ot 136,

41 Sce for example S, Bem, “Gender Schemn Theory: A Qognitive Account of
Sex Typing” (19811 88 Psych. Rev. 384; M iee, F. Pine & A, Berman,
The Psychological Birth of the Human Infant (lgzs); J. Meoney & A.
Ehrhardt, Man and Woman, Boy andl Girl: The Differentiation and Dis
morphizm of Gender ldentily from Coneeplion to fatusity (1497(?); A,
Oakley, Sex, Gender, and Society (1972}; R. J. Stoller, Scx and Gender,
vol, 13 The Development of Maseulinity and Femininity-{1974) 3 1. Duber-
man, Gender and Sex in Society (1975},
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self without a distinet gender identification. Gender identification
comes about through identification with the gender groupings
male and female, Thus I-consciousness and We-consciousness
velop in harmony with each other. Differentiation from others tako

place in terms of the varying sets of group identities, and therefore .

inevitably involves identification. Our sex, family, extended family,
tribe, language group and nationality are all a past of our perso
identity, The relationship between the “I” and the “ye”, therclore,
1s distorted when it {s construed as a dialectic between two conflicting
poles in terms of which we must strike 2 balance. There can be ne
“" without a *We", nor conversely, 2 “We” without a sct of “I"s
A strong sense of the “I” component is developed within people
when they are allowed, encouraged and taught to be autononio®h
individuals, freely making thelr own choices and taking responste
bility for them. The western tradition has always recognized the clase
link between freedom or Liberty and responsibility.”” Taking responsss
bility for one’s actions, however, means choosing those actions in
terms of their possible effect on other people. A strong scusc of the
«“We" is developed when a person receives love and support within
the family, and co-operation, fellowship, good feeling and compa+
sion from the group. At the same time, few people can develop 3
strong sense of the “I” without having a sensc of appreciation an
status within the group, since our evaluation of oursclves will gener
ally refiect to some degrec that of the group. Itis, of coursc, posiible
to have 2 strong I-consciousness in conjunction with a very wed
We-consciousness. Such persons will suffer from some form of path-
ology'such as alienation. The psychopath who is incapable of em-
pathy for anyone else and who judges all action only in tcrms of his
or her own immediatc wants or desires is o classic example.
There is little evidence of any physical difference between the
brains of the various races of humanity. Rather, differences are best
explained in terms of cultural experience. T. P, Kasulis writcs,

the assumption that peopls in different cultuges actunily think differ-
ently in some inherent way is untenable ... {T]he difference among
sraditions derives not from variance in inherent thinking pattemns,
but from differences in what is thought about.... In summation.
there is no prima facie reason to abandon the hypothesis that the
logical form of rationality is the same around the world. Rather, the
-divergence between cultures lies in the traditional concerns of rations
ality, and therefore, the experiences to which logic is applied. Tuman

13 §, Coval & J. C, Smith, Law and liz Presuppositions {1986) e, -3; R
WolR, In Defence of Anarchism (1970).
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experience is too complex to be analzed all at once. A tradition must
be seloctive, choosing certain points to be examined first and others
deferred until some Jater time. But once the Initial topics ase chosen,
their complexity leads to evar further analysis and enrichment. New
terms are developed and the answer to one question carries in its
wake the beginnings of the next question, A tradition seldom has the
leisure to return to those experiences initially bracketed from con-
sideration. At the same time, in cach culture certain forms of human
eperience come to be understoed as being particularly profound or
revealing, The experiences even become intensified as they are self-
consciously named and analyzed. In short, each culture specializes, as
it\were, in the cultivation and analysis of particular human ssibili-

tias, This is why intellectual traditions diverge s much as they do.®

To the degree that the East views the self differently than the
West, that difference will be echoed in the networks of institutions
1nd ¢onceptual structures upon which various cultures have de-
weloped o view of the world:

[T]he Western mind is: analtyical, discriminative, differenstial, in-
ductive, individualistic, intellectual, obljective, seientific, generalizing,
conceptual, schematic, jmpersonal, legalistic, organizing, power-
witlding, sclf-assertive, disposed to impose its will upon others, etc,
Against these Western traits those of the East can be eharacterizéd as
follows: synthetic, totalizing, integrative, non-discriminative, deduc-
five, nonsystematic, dogmatic, intuitive, ... nondiscursive, subjective,
spiritually individualistic and socinlly group-minded, ste.™

Within the eastern tradition, Buddhism, which has had 2 profound
impact on the development of the Japanese psyche, has produced
the most well-articulated doctrine of the scif.* The Buddhist tradi-
ton recognizes the temporal, passing, impermanent and changing
nture of the ego, and by so doing finds the true solf through identi-
fation with universal oneness, According to the Lama Anagarika
Govinda: N

He who wants to follow the Path of the Buddha must give up all

thoughts of “I" and “mine”, But this giving up does not make us

8T, P, Kasulls, “Reference and Symbel In Piato's Crarylus and Kukal's
Shojijicsog (1g8a) a2z Dhilosophy Bast and West 303 at 404+

K “f acrures an Zen Buddhlsm™ in D. Suzl, E. Fromm & R, de Martino, eds,,
Zen Buddhism and Psychoanalysis (19602 1 at 8. See also H, Nakamura,
Wayt of Thinking of Bastern DPeoples (1964); F. 8, C. Northrop, The Meer-
ing of Last and West {1940).

¥ Seq for axample S. Picken, Buddhiim, ]a&m’: Cultural Identity (1982) ;i
H. Shinstio, “Buddhism of the One Great chicle (Mohayana)” st 33 an
U, Voshifumi, “Ihe Status of the Individual in Mahiayana Buddhise Philosos
phy® a1 164, both in Moore, supra, note 31} 5. Ando, Zen and American
Transcendemalism {1970} ot 7-52; Suauki, supro, note 54 at 2443,
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poorer; it actually makes us richer, because what we renounce ond
destroy are the walls that kept us imprisoned; and what we gain b
that supreme freedom, according to which every individual is essen>
tially connected with all thar exists, thus embracing all Jiving beinp
in his own mind, taking part in their depest experience, shating
sorrow and joy.!

- Govinda further states that “all individuals , , . have the whole uni»

verse as their common ground, and this universality becomes cors

scious in the experience of enlightenment, in which the individual
awakens into his true all-embracing nature.”*" Kasulis writes, “the
rejection of the self as an independent agent separate from the web
of interconnected conditoned causes is called in Sanskrit the doc
trine of enatman (‘ne-ege’; ... muga in Japanese).”*™* The great
Zen teacher Rinzal Is reported to have related that “in this clump of
raw flesh , . . there is a true person of no status continually entering
and exiting (your sense organs).”®

The Individual and the Community

Even a cursory examination of the major institutional and cultural
streamns of East and West reveals that the concept of the self in the
West is very different from that in the East. The institutions and
belief systems which have helped formulate I-consciousness/uncon-
sciousness and We-consciousnessjunconsciousness in the West, tend
to be contradictory. The stress on individualism in western culture
is a product of 2 belief system, 2 central feature of which is a sct ol
fundamental or natural rights which guarantee or protect personal
liberty by preventing wrongful interference. One of the most bsic
tenets of this set is the right of equality before the law. By assuming
the existence of such a right, maters of sex, order of birth, family
membership, race or skin colour become irrelevant for the purpose
of our moral and legal rights and ‘duties. From the moral point of
view we are simply autonomous agents, from the political point of
view we ate merely citizens, and at law we are “legal” persons. In
western law the legal person con be usefully concelved as o variable
in a formulaic equation. Thus a contract can be conceived in the
abstract as a legal relationship between any two persons, P and P2,

88 Clred by N, Jacobson, Buddhirm and the Contemporary World (1903) a¢ 83

st A, Govinda, Creative Meditation and Multi-Dimensional Consciousnelt
(51976) at 10,

80 7, P, Kasulls, Zen Action Zen Parson {1981) at 44.
Mg { shin jin, id. at 51, See alio Suzuld, supra, note 54 ot 32,
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'Ertgar& to any particular pattern of behaviour not probibited by
U

However, our gender identity, order of birth, family, colour and
Rte are critical matters in formulating the We-consciousness which
Ban essential part of our concept of self. Thus the conceptual frame-
work within which we formulate a part of our I-consciousness con-
Biets with the kind of conceptual framework within which we de.
welop our We-consciousness,

The result is substantial dialectical tension within the western
psyche. Consider, for example, the conceptual structure of funda-
mental rights and the corresponding idea of a social order based on
2 universal Jaw of reason rooted in Stoicism and classical Roman
bw. This structure is in contradiction with the democratic view of
biw as reflecting the will of the majority which is to be normatively
ovluated in terms of transcendental ideals of the good or the just
moed in turn in Platonic and Aristotelian ideas of the state, This
fundamental conflict between individual rights and the will of the
majority still permeates western law and politics.® The debates
between theorists such as Nozick and Rawls,” Dworkin and Han®
or Hayek and Bay;* the dispute between judicial activists and con-
rvatives;® the contrasts between formal justice :md"social or

distributive justice,*® and between Iiberty and equality;*” and the

%S¢ D. Darham, “Theorles of Legal Personality” In L. Webb, ed,, Legal
Personality and Political Pluralism %%?8) at 53 F. Lawzon, “The Creauve
Use of Lagnt Concepts™ (1957) 32 N.Y.U, L. Hov. gog at g13-16,

4 1, Q. Smith & D. N, Welssiub, *The Evolution of Western Legal Conscious.
nes” (1979) 2 Int J. of L. & Peych. 2155 J. C. Smith & D N. Webhstub,
ods., The Western Idea of Law {1g83) chs, 3 and 4.

2 R. Nozick, Anarchy, State, and Utopia {1974); J. Rawls, 4 Theory of Jus-
fice {1971} .

4 R, Dworkin, Taking Rights Seriously {1977} H. L. A, Hant, Essays In Juris.
prudance and I’lu’!fmpffy {1983} ntig-% and 123-58, ’ 4

% F, Hayck, The Constilution of Liberty (1960), and Rules and Order, vol.
of Law, 1cgc'xfah‘on, ond Liberty Lxgn); C. Bay, ' From Coniraet to Com-
munit (19?8) at 29, and *“IHayok’s Liberalion: The Constitution of Par-
prinal Privilege” (1971) t The Politcal Science Reviswer p3.

€ ], Thayer, "The Origin and Scoﬁa of the American Doctrine of Constitus
tionai Law" {t8p3) 7 Harv. L. Rev. 129 at 143+44; L. Hand, The Bill of
Rights c( 1958) at 11-15; A. Bickel, Tha Leest Dangerousr Branch { lgﬁn);
C. McCleskoy, “{:xdicinl Review in a Democraey: A Dissenting Opinton®
{1966) 3 Hous. L. Rev, 354} S. Halpem & C, Lamb, eds,, Supreme Couns
Activirm and Restraint (19 23

4 For an example of an anzlysls of formal justice see J. C. Smith, Legal Obli-
ation { 19768 at 88-108 and 233-43. For sn analysls of secinl or discributive
ustice, see for example D, Miller, Social Justice (1918) ; B, Ackerman, Social

Justice in the Liberat State (1980} ; Rawls, supra, note 62, See alto P, In-
gram, “Proceducal Equallty” and P, Doy, “Procedural Equality: A Reply to
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range of the polideal spectrum between the poles of statism and
lbertarianism % these exemplify the bifurcated conceptual frame-
work within which western legal and political institutions function.
Within a truly consistent democracy the will of the majority rules
supreme. Minority rights can have no meaning in the face of the
“will of the people”.

Utilitarianism, which postulates the ideal of the greatest good for
the greatest number, is the natural ethical counterpart to democratic
political theory. Given that good is taken to mean pleasure, and
that the people concerned are the best judges of what pleases them,
then law can be taken to be the will of the majority produced
through the palitical legislative process, On the other hand, a theory
of law from which a doctrine of fundamental sights can be derived
entails a concept of law which is deduced from principles which cxist
independently of what people think about them, Thus, the Institu-
tion of a democtatically elected legisiature limited by a bill of funda-
mental rights enforced by judicial review is not the product of a uni-
fied political and legal pesspective. Rather it is a dinlectical synthesis
which allows us to continue to live with the contradictions, and o
benefit from the energy which is a product of this dinlectical ten-
sion.** Japan inherits these contradictions in its post-World War 1
Constitution. _

Mr. Ingram” in S, Guest & A. Milne, Equality and Discrimination: Estays in
Freedom and Justice {1585) al 39-59-

7 Liberty and equallty (in an egalitarian sente: as contrasted with the more
formal concept of equality: as is entailed in the idea of equalitly before the
law} are conversely related in that the more government controls the acquists
ton of goods and services in order to achieve an equitable distributiop. the
more it must interfere and rogulate morket transactions and individual con-
sumption, On the vther hand, the fewer sestrictions placed by governioent 00
these economic processes, the greater will be the development of economic Ine
equalities berween cltizens, See for example D. Rophael, Justize and Liberty
{1980} at §773; J. Liucas, On Justice (19B0) at 197-307

& For a defence of & social order founded on the state, sec M. Sandel, Liberals
tsm and the Limits of Justice (lsBal; M, Sandel, “The Procedural Republis
and the Unencumbered Self™ In (1984) 12 Political Theory Bt a1 d2; Rawh,
supra, note 62, For a defence of no seate or merely a minimal stote, 3c88
Welff, supra, note 323 Nozlck, supra, note 82; M. othbard, The Ethics of
Liberty (|g§a). Sce also W, Lang, "Mandsm, Liberallsm and Justice” fn
E. Kamenka & A. Tay, Juslics {1978) at 116-48,

# Sea Coval & Smith, supra, note 52, T. Lewi's, The End of Liberalism, 2d
ed. (:9{?) furnishes an analysis of the Jitical process in the Unjted Staied
which alfows one to {ollow this dialeetic in American political life. The dialee.
tie has taken a differsnt course In Canada. In 1560 lﬁg Canadian Parliament

ed the Canedian Bill of Rights, R.5,C. 1960, &, 44 as an ordinary act ol
the legislature. In The Queen v Drybones %1970] S.CR, 20z, in o six 10
three judgment the Court took the position thet the Canadian Bilt of Rights

ve the courts the power to declars an act, or part thereaf, of Parliniment o
invalid if &t infringed a provision of the Bill of Rights. In A.G. of Canada
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The philosophical, zeligious and spiritual traditions of the East,
. byviewing the ego as fllusionary, and by focusing on the relatedness
, ofall persons and things, facilitates a strong We-consciousness and 2
.. weak I-consciousness in the formulation of a concept of the self. In
the West the facus on individual agency with its related doctrines of
_.autonomy, freedom and responsibility leads to a view of the self with
astrong I-consciousness but a weak We-consciousness,
. The ilusory nature of freedom in the western tradition and the
alienation which is characteristic of western man stems at Jeast in
part [rom the Iack of an emotional foundation for We-consciousness
in the West. This is llustrated by R. L. Rubenstein, in his brilliant
but sadly neglected The Gunning of History, who argues that the
holocaust was not an aberration of history resulting from a tem-
porary madness of a particular set of people at 2 particulor time, but
rather “was an expression of some of the most significant political,
moral, rcligious and demographic tendencles of Western civilization
in the twenticth century.”*® The bureaucratic process which pro-
duced the holocaust, according to Rubenstein, “can be understoad as
astructural and organizational expression of the related processes of
secularization, disenchantment of the world, and rationalization.”™
"The culture that made the death camps possible,” he writes, “was
not only indigenous to the West but was an outcome, albeit unfore-
scen and unintended, of its fundamental . .. traditions.”* The holo-
caust, slavery and the condition of industrinl workers in nineteenth-
eentury England are all examples of objectification of human beings.
Rubenstein shows that in order to treat people as objects their hu-
manity must first be denied; in other words, they must be excluded
from our We-consclousmess,

At an Intellectual level the western legal and political traditions
proclaim the equality and brotherhood of all mankind, but no strong
emotional basis has evolved to sustain a We-tonsciousness which goes
much beyand the immediate family, Examples from a variety of eras

v, Lavell [:91.;]! 8.C.R. 1348, the Supreme Cours of Canada roverted ftself
on this point. ‘the jssue was finally sazalved by political means with the
adoption of the Canadion Charter of Rights and Freedoms as Pary 1 of the
Constitution A¢t, 1082, Even so, section 33 provides that Parfiamant or any
provincial legislatuee can declare legislation operative notwithstanding sec
tions u or 7 to 15 of the Charter, which contain most of the fundamental
freedoms,

" T.’eg Cunning of History: The Holocoust end the American Futere {1578)
at 6.

U id at a9,
” 1d. atst.
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and cultures serve to demonstrate this. The Grecks failed to extend
freedom and equality to their women and slaves.” Classical Stoic
Rome retained slavery and tolerated the most cruel abuses." The
English tradition of liberty falled to prevent imperintism, and the
Americans practiced cultural and sometimes even physical genocide
on their aboriginal inhabitants,” Also, the Americans maintained
the instituion of slavery in the South with laws which permitted snd
legalized extreme cruelty, in spite of the Declaration of Indzpen-
dence and the Bill of Rights'* Slavery was not abolished in the
United States until individuals, compelled by human compassion,
created a groundswell of feeling which made political action nece
sary and possible, The advancement which the Black civil right
movement made in the late 1950s and early sixtics resulted from 8
short-lived wave of compassion which led to concrete changes in the
law, These facilitated further progress after the wave of cmotion had
ebbed. People who participated in the clvil rights movement of that
period still vividly remember the strong cmotional bond which
brought black and white together in marches and political protests.
The song, “We Shall Overcome™ became a focus for that fceljng.
Finally, notwithstanding the highest ideals of Marxist cgalitasianint
millions of people have died in the Gulag slave labour canips of the
Soviet Union,”" while in Cambodia, the Marxist Khmer Rouge
slaughtered between one and three million of their own citizens.”

13 See for example P, Slater, The Glory of Hera (1968) } §. Pomeroy, Godilensl,
Whores, Wives and Slaves: Women in Classical Antiquity (1975) at 5787;
W, Westermann, “S(avcré and the Plements of Freedom in Ancient Gieves
at 1y, M, Finley, "Was Greek Clvilization Based on Slave Labour?” ot 53:
R. Schiaifer, “Greek Theories of Slavery from Homer to Avistotle” at 93. 3
C. Vlastos, “Slavery In Plato's Republic” at 133, oll in M. Finley, ed.
Slavery in Classical Antiquity {1980).

4 Intiituses of Romen Law b‘y Gaius, trans, E. Powte {1gog) at 37. Peste, in W
commentary on the law relating 10 slavery, writes thag "“the contlition aof the
slave was at its worst in the golden perfod of Roman history” aad at 40 states
that "Roman Jaw to the end, uniike other legislations whicli have recognizs
forms of slavery, refused to admit any rights in the slave.”

1 See for example D, Brown, Bury My Heart at Wounded Knee (1970)-

¥ W, Jordan, The White Men’s Burden (1974) 2t 58-64, 8183, 150.52; M
Tushnet, The American Law of Slavery s:gm). "hree clastic studies of
slavery in America are: F. Tannenbaum, Slaves and Citiren: The Negro 18
the Americas (1947); S. Elins, Slavery: & Problem in Ainerican Institus
tisnal end Inteilectual Life, 3d ed, (1976) ; D. Davis, The Problem of Slavery
in Western Culture (1966). .

71 See A, 1. Solzhenltsyn, The Guiag Arehipelago, voL £ (1 vol, 11 {1975}
vol. TH1 (178); 4, Shifein, The Firs e BTt ond Concenit:
tion Camps of the Soviet Union (1980).

18 W, Shaweross, The Quality of Mercy: Cambodia, Holocaust and Modera
Conscience {1984) at 45-69.
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* By appealing to the deep spiritual roots of Hinduism, Islam and
Christianity, Mohandas Gandhi, a single individual, generated an
emotional wave which brought about the withdrawal of the British
Irom India in a way that would not have been possible through force
of arms or political manacuvring.™ His Muslim friend and associate
Abdul Ghaffar Khan used similar methods and sacial forces to lead
160,000 fierce Pathans, who in taking an oath of non-violence
achieved power far beyond that which the possession of arms had
given them." The lesson of histary is clear. Progress towards the
goals of universal freedom and sespect seldom goes beyond what can
be achieved through an emotional sense of identity with others.
Although the western legal and potitical tradition has broken con-
teptual barriers and paradigms which retarded the extension of the
emotional sense of solidarity and identfication which gencrates We-
-¢consciousness, this tradition in itself is seldom able to generate that
tmotion. This is so because the western social paradigm is, by its
nature, an obstacle to We-consciousness. The twentieth century
marks the westernization of the world: as non-western countries
have industrinlized to protect themselves and to compete, they have
found it necessary 1o adopt western technology and westem forms of
wocinl and political organization, Yet no other century has seen the
dauglter, cruelty and violence which the twentieth century has
peaduced ™
The western legal and political tradition has attempted to achieve
asense of community identification through transcendental {deals of

1 See for cxomple: E. Erikson, Gandhi’s Truth (1 39); W, H. Shicer, Gandhi
(1379} ; L. Collins & D, J.apierre, Preedom At Midnight {1976},

# . Easwaran, A Man to Mateh His Mountains (1984).

4 G, Eliot, in Twentieth Century Bock of the Dead {1973} &t 211-34 estimates
that approximately one hundred million people have been slaughteced as the
direet result of official governmant action or dacree, If one tries to duplicate
hie galculaiions, starting with the Tuckish genocide of the Armentans ot the
beyinning of the esnury, adding the canmlties of Worll War I, and con-
\inaing through with the estimates of other wars, sevolutions, save iabour
and death camps, Elot's stantling figure npfem to be fairly accurate. To
dwell on one tlatall, the presance nf toraure tells o grent deal about the nature
of societies and states, and the relationship of the individual to the state, The
revival of torture in the twenticth century and lts widespread use by persons
and jnstitutions os on instrument of government also provides a good indica-
Hon that western civilization has failed 1o develop strong emotional . bonds
Letween peeple. See for exam ie the Amnesty Internations! Regon. Torturs
in the Eightiet {1984), and E. Peters, Torlure {1605) at 94-187, When we
compare socicties, nations and cultures, Japanese society, held lc§cther by
the emotiona] honds which are the product of the worl of emae is truly 2
unlaue social phenomenon, And even if It is the case that the burakumin
and Japanete residents of Korean ancestry have not been [ully brought into
the cirele of amae, It sill romains, in our fragmented world, a success yet to
ba nchicved by other peoples.
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morality, jusdce or goodness. Such ideclogical paths to community
fnevitably fail, since conflicting theories or views of what is the good,
and the tendency of people to interpret the good or justice in terms
of their own self interests, prevent a shared consensus regarding the
ideals which the community should reflect. The incvitable failure of
people to achieve their ideals even when a consénsus can be reached
tends to fractute rather than consolidate a sense of community. In
any case, logic, argument and intellectualization cannot in them-
selves produce the emotional basis for the sense of We-consciousness
which must exist for true community.

Nothing brings to our awareness more clearly the vast chasm
between the ideals of western cvilization and its realitics than docs
the holocaust, This terrible event haunts the consciousness of wesiern
man because the holocaust marks the breaking of a “hitherto wi-
breachable moral and -political barrier in the history of Westert
civilization™ *

There is no contradiction between I-consciousness and We-con-
sciousness when the latter is based on emotional identificaion or feel
ing, since community based on feeling Is consensual community and
is therefore consistent with the autonomy of the individual. The
dichotomy between individuality and community which piays sucha
major role in western political theory is a zather artificial distinction
when we take into account that the very thought processes of con-
sciousness which make the concept of the individual possible, entail
language, which is a social phenomenon impossible outside of the

.context of 2 community. Part of the problem is the tendency to think
of community only in political terms, so that communities not based
on political organization are ignored. Consequently we only look for
political solutions to social ills. The rich variety of communitics and
social practices which exist independently of the political process and
which contribute greatly to human welfare tend to be discounted in
academic kinds of analyses.

"There is no contradiction between autonomy and the fundamental
rights which furnish its necessary condition, and the resolution of
disputes through mediation. It has been argued that traditional
Japanese law and dispute resolution methods did not involve sights
consciousness and consequently there is a discontinuity between the
western legal system, which Japan has adopted in the process of
modernization, and traditional Japanese dispute settlement mechan-

$1 Rubensteln, rpre, note Jo.
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lns#* Much stress is put on the fact that Japan has far fewer
hwyers per capita, fewer law sujts-and a greater tendency to use

et

W&T‘é;énﬁgambefqggg_;p_ggggcoqm‘ffs ving

Jwestern legal system. The prevalling view reflected in this Titerature
§tnat The western Tegal tradition entails universal rules, while the
Japanese legal tradition stresses the uniqueness of each particular
situation, and therefore the unigueness of the particular resolution
of the dispute. The problem with this Hrerature is that American
legal consciousness is treated as represcntative of western legol con-

, iousness, with the result that people fail to realize that rights con-
" sciousness does not necessarily entadl Titiglousness consciousness. The

methods of dispute seltlement are among the least important aspects
of western law, Arbitration and mediation are becoming widespread
in America s forms of dispute settlement, particulazly in the arcas
of labour, commercial and matrimonial faw. This experience reflects
no basic discontinuities or contradictions. Western law is consistent
with many different forms of dispute settlement mechanisms, includ.
ing mediation.

That which makes westemn law truly unique is its individualistic
concept of the sclf, and the idea of individual liberty which is de-
fived from it.™ Legalism or rulism can equally be a disease of non-
western legal systems. China, for example, has gone through periods
of extreme legalism.®

Since autonormy entails no transcendental norms of social justice
or the good other than those which are necessary to guarantee the
frcedom of action of cach individual, to the cxtent that it is consis-
tent with the freedom of action of others, itis inconsistent with what
Professor Shilar calls “legalism” and what Professor Yasaki calls
“rylism,® which invites adversarial confrontation and litigation.*
Also, there i no contradiction between autonomy and Buddhism, To
respect the agency of people is to respect the uniqueness and spon-
taneous creativity of human life,

B See supre, note 14 for & selection of articles discussing this debate.

# $eq in general ¥. S. C, Northrop, The Complexity of Legal and Ethleal
Experience {1059) at 106, 143 and 103-215; Smith & Weisstub, The
Western Idea of Law, rupra, note 511 J. C. Smith, “The Unique Nature of
the Concepts of Western Law” (tgﬁss 46 Can. Bar Rev, 192,

© Sex T. Ch'y, Law and Socicty in Traditional Chine {1965} at 226-79; The
T’Ang Code, wrans. W, Jolmson (1979).

® [. Shilar, Legalism (1964) at 13 M. Yasaki "IA{.:! Culture in Japan
{'iedcm-‘!‘mdmona?‘ ((Paper delivered at the t1th Woeld Congress J;fp&g
International Auselation for Philosophy of Law and Social Philosopby,
Helsinki, t983) [unpublished].

-1




364 V.B.C. LAW REVIEW yoL. 2032

TThe idea of freedom, however, in the western logal and polidical
tradition is very different from that of freedom in the Buddhist tradi-
tion, The western idea of freedom stresses freedom in relation (©
human action, and entails two types of liberty: freedom from wrong®
ful interference with human action, and freedom to do what onc
wants to do so far as §s consistent with the freedom of others from
interference. The idea of freedom in the Buddhist tradition relates
less to action itself, and more to freedom from illusory Jimitations

.which, if shed, would transform human actions.*’

Autonomy and fundamental rights, contrary to the view of the
Marxists, do not necessarily entail a reification of the “I".* Com-
passion and feeling lead to sesing the “I” in the “We” and the siye”
in the “I”; in other words, to 2 proper view of the sclf wherein the
“I7 and the “We” are in balance, The western juriclical tradition
defines the “I” in terms which are universal for all human beings"

a7 See N, Jacobson, supra, note 36 at Bs-t17, At 86.87, Jncohson describos ﬂ.if
difference between the westera coneept of freedom and that which is fmplicht
in Buddhism as follows:

The legacy of European lesrning impresses upon the minds of men and
women evarywhere the conclusions which a fow tens of thousands — almm;
exclusively nonplgmented, mnle, middie-class, and Occidentnl—have fu
helpful In their drive for values. We of this universe are now copfroptet
with the task of fresing life on this good earth from these agmmptions i
one-sided Kmpcezwcs which have earried the baton of civilizatian during
the Jast throe hundeed years, assumptions and viewpoints which Dave
placed the fertility of human experience at large under a strange cnthrol
ment to second and third-hand conelusions regarding the nature and mcan
ing of Jife ... The chief rolz of Buddhlsm now is 10 increase the freedomt

. men and women can enjoy from the pathological compnislons of life, The
Buddhist legacy Is prepared o participate in oponing the fves of millinns
to new flexibllity in discovering the meaning of lile, thus providing ways ¢
curing people of the sgocentricity and naccissism that mouat 10 pathelexi
ca] heights of sell-worship in some parus of the present world,

8 K. Mars, “On the Jewish Question” in D. McLellon, eil. & trans,, Rar! Atarx
Eerly Texts {1971) at tpg, Mare writes, *Thus noae of the so-calted rights
of man goes beyond egolttic man, man as he Is in civil socloty, namcly a0
Individual withdrawn behind his private nterests and whims and spparate
from the community.” Marxists are correct in asuming that fundamantal
rights Kermit persons to be agoistic and selfish. Howover, It does not fullow
from this that egolsm will bo the inevisable result of recognizing fundamental

rights. Nor doss it follow that their denial removes a harrier to achicyiug
community. The failure of communist political systems to eradicate egnisiic
man, so ably analyzed by Milovan Djilas in The New Class (lgsz). would
indicate that the emotional foundations necessary for the senic o Ye-con+
elousness which is zequired for the devalopment of & nan-ogoistic selfy cannot
be xchisved through a polftical solution, whether of the right or left, liber-
tarian or egalicarian.

The western juridical tradion of the autonomy of the inglvidual e?u.ﬂli,r
before the faw and law a3 the rule of reason rather than the will of indi
viduals or any elass of individuals, contains no meoning for soclst hicrarehy.
The diajecuical tensions within the western legal and political trastitions
referred to in notes 61-69 supra, are a product of the contradiction batween

. - e e




1686 IDEAS OF THE SELF 363

and the Buddhist tradition reveals what is true or non-illusory or
-Teal within the “I" and furnishes another basis for universality in
the oneness of all life. Just as there is no meaning in the western
juridical tradition for social hierarchy, there is likewite no meaning
for sacial hicrarchy In the Buddhist tradition with its concept of the
il as mu { shin fin — “true person without status™.*® Conseguently,
Buddbism is always found in conjunction with some other con-
eeptual structure which can provide such a meaning. The concept
of the true sclf is very similar if not almost identical in philosophical
Hindvism and Tacism. Hinduism, however, derives meaning for
social hierarchy from its stress on status and caste; Taolsm coexisted
with Confucianism which pravided a basis for status and hierarchy;
and Shintoism has served 2 similar functon in Japan. Thus the
tastern religious and political traditions contaln & fundamental con-
indiction which, although difTerent, runs parallel to a similar con-
tdiction in the West.

- Pajmalum and Maternalism

Whether there is a contradiction between autonomy and amae is 2
diflicnlt issuc. Since in its narrowest usage in ordinary Japanese dis-
wurse, gmae refees to the desire which a child has to eling to its
mother, amae appears to represent a relationship where one wishes
o losec antonomy by relying on a substitute mother figure.”* From
this view amae points to dependency, whercas western culture stresses
n autonomy based on equality between agents. The relationship
between mother and child is very complex, however, and neither

~ " should autonomy and amae be posited as simple opposites. Both

utenomy and amae presuppose certain psychological states of mind,
According to Dei, amae also implies some awareness of individual-
im, The collectiveness which is so characteristic of Japanese socicty
ahways co-cxisted with the ambition to be first, or outstanding, and
itnever denied the possibility of acting on one’s own.® If these states
can be snid to be consistent with cach other, then it is highly Jikely
that the concepts which presuppose them can also co-exist without
tontradiction. Therefore, to investigate the relationship betwéen

the juridicial pammdigm and the political paradigm which was evolved by the
Gresks in order tn legitimize the continuation of human domination rendered

fllegitimate by the juridical paradigm,
™ See supra, notes 8633, .
% The Kodansha Encyclopedia of Japen, vol, t a1 48,
R Sce T. Dol, Omote to ura {Front and Back) {tg8s) at 55,
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autonomy and amae it is necessary to explore the psychology under-
lying these concepts.

A particularly striking illustration of the psychological aspect of
autonomy is provided by the oldest reference to freedom which exist
in any written text. This is a Sumerian document ¢irca 2350 B.
The word which the Sumerians used to sefer to the concept of free-
dom was amargi, which means literally “retum to the mother"”
The experts on ancient Sumerian culture admit that they have absor
lutely no idea why, when “we find the word ‘freedom’ used for the
first time In man's recorded history”, this particular figure of specch
came to be used™

To understand why and how “return to the mother” came 10
mean frecdom we would need to know what one was turning from In
“the return”. This first appearance of the word amargi was ina
Sumerian document which “records a sweeping reform of a whole
series of prevalent abuses, most of which could be traced to 8 ubiqui+
tous and obnoxious bureaucracy consisting of the ruler and his palace
coterie”, and which also “provides a grim and ominous picture of
man’s cruelty toward man on all levels — social, cconomic, political
and psychological”.”

What the turning was from is revealed by the context within
which the word amargi or freedom appears; it was a turning from
law and the authority of Lingship. But what did the “retumn to the
mother” consist of, and why was this state equated with freedom?
An examination of the preliterate history of this area as recon
structed through archacological evidence and the earliest recorded
- myths suggests an answer, The earliest Sumerians worshipped the
Goddess Inanna.™ Evidence suggests that women held a high stats
which was gradually lost with the development of patriarchy in the
form of a transition to the worship of male gods, kingship and the
rise of law. Throughout much of Europe and the Middle Tast (3¢
well as many other parts of the world) are to be found numerows
* female figurines and sculpture, dating from the upper Paleolithic
pesiod into the Bronze Age, and even beyond, which suggest an age
of matriarchal consciousness when a goddess was worshipped and

1 §. Rramer, The Sumerians {1963) at 75.
s 1d,
$ Id.

18 §. Teuba), Sarah the Prisstess: The First Matrioreh of Cenesis {1984) 8% 17
t41; E. Fisher, Woman’s Greation: Sexual Evelution and the Shaping ¢l
Society (xgzg) at 267.80; W, Thompson, The Time Falling Dodies Take Te
Light: Mythology, Sesuality, and the Origins of Culture {1981) ar 159-208
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women were held in high esteem and played an important, if not
leading, cultural and socictat role.”

The archacological evidence uncovered at the site of the ancient
town of Catal Huyuk in ‘Anatolia, for example, which covered ap-
proximately thirty-two acres and had a population of several thou-
sand people, furnishes evidence of 2 period in which women were
afforded o high status of such a nature as to be inconsistent with a
patriarchal culture, For example, women and children were buried
under the large central platforms of houses while men were buried in
smaller comner spaces along with their hunting weapons.*

Many of the ancient Japanese myths suggest that Japanese society
was also probably matrinrchal originally, These myths are to be
found in the Kojiki and Nihon Shoki™ The first ruler of the world
was the Sun Goddess Amaterasu Omikami, who was the direct an-
cestor of the first Emperor of Japan, The earliest indication of the
existence of Japan in Chinese literature stated that the country was
ruled by a female by the name of Himiko.'*® Itsue Takamura studied
matrimonial systems in ancient Japan and came to the conclusion
that carly Japan was matriarchal and matrilineal.*®* Freedom as
“he return to the mother” would mean, therefore, a return to The
other, that is to matriarchal consciousness, which would mean a
reiurn from kingship to collcetive social arder, from law to custom
and from “mnsculine political power” to “feminine cultural av-
thority" 2*

Freud believed that the evolution of human culture fellowed =
similar patiern to the cvolution of the individual human psyche;
consequently, human history can be Interpreted in terms of the
Ocdipus complex.™® Freud's theory of the Oedipus complex explains

¥ Sce In general, B, Neuman, The Great Mother, trans, R. Manhiem, 2d ed.

1663); E. O, James, The Cult of the Mother Goddess (1959} M. Glm-
was, The Coddesses and Godt of Old Europe {1682) s M. Stone, When God
Was A Woman (1976).

W Ses J. Mellanrt, Gatal Huyuk: A Neotithic Touwn in Anatolia (1967}, For &
eritiaue of Mellaart see 1. Todd, Catal Huyuk in Perspestive {1975). See slso
M. French,Beyond Power {1985) at 45; Thompson, Jupra, note ¢6 at 138+
s0.

N See §, Tida, od., Nihon shoki shinko (New Lectures on Japanese Tales) vol.
I (1936) v9-Gs. -

W Chin Jin, ed,, Githt wajin den (Chinese Literature en Japan).

W1 See I, Tokamure, Doksitei no kenkyu (A Study on Matrilineage) (1 988} and
Sho seikon no kenkyu (A Swudy on Marriage as an Incorporation of the
Greom to the Bride's Family) (1953).

91 Thampson, supra, note 86 &t 149

m ? Fge;ld, “*Totern and Tabeo! Standard Ediiion, supra, note 47, wvol. 13

1664).
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how the male child makes the transition from a continuity with and
an affection for the mother, in which the child sees the father cast as
a rival, to a positive identification with the father accompanicd by a
disparagement of women, In this way the age of matriarchal con-
sciousness can be viewed as the parallel of the period of the male
child’s close {dentification with the mother, and the rise of patri-
archy as the equivalent of the male child’s shift of allegiance from
the mother to the father. Freud himself did not take this view of
matriarchy. He accepted that historically there had been such 2
periad, but he believed that this was only a temporary devclopment
in the stages of patriarchy which arose after the killing of the father
by the brothers when they rencunced control over women in order
to be able to live at peace with one another.*®* Some of Froud’s
staunchest supporters, however, would disagree with him on this
question. N. O, Brown, for cxample, writes:

The proper starting point for a Freudian anthropology is the pre-
Oedipal mother. What is given by nature, in the family, is the depen-
dence of the child on the mother. Male domination must be grasped
as a secondary formatian, the product of the child's revolt against
the primal mother, bequeathed to adulthcod and culture by the
castration complex. Freudian anthropology must therefore turn from
Freud's preoccupation with patriarchal monotheism; it must take
out of the hands of Jungian Schwarmersi the exploitation of Bacho-
fen's great discovery of the religion of the Great Mother, 2 sub-
stratum underlying the religion of the Father — the anthropologi-
cal analogue to Freud's discovery of the Oedipal mother undeclying
‘the Oedipal father, and comparable, like Freud's, to the discovery of
Minoan-Mycenaean civilization underlying Greek civilization.'*

It is the fear of castration which spurs the shift from a positive
view of the mother and a negative view of the father to a positive
view of males and a negative view of females. The father is inter-
nalized in the form of the super-ego, and the Ocdipus complex is
transcended when the individual is able to escape the father complex
by the development of a strong ego through the renunciation of illu-
sion, and the acceptance of the reality principle, The development of
the myth of the social contract to ensure equality between brothers
after the killing of the primal father could then be said to corves-
pond to the escape from the father complex as the male’s own ego
matures, ,

Eli Sagan, in bis study of the complex cultures which bridge the

306 Id, at 131,
103 N, Brown, Life Ageinst Death {1958) at 126,

s o oo
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gap berween primitive societics and the archaic eivilizations which
are their successors, comparcs .the development of these socicties
with the pre-Oedipal stages of the development of infants.?* Using
Margaret S. Mahler's three stages of the psychological birth of the

' wlf in the human infant: autism, symbiosis and separation and

individuation,”® Sagan shows that human societics themselves go
through paralicl processes, with comparable psychic trauma, when
they separate from the kinship system as monarchy develops. He has
thus developed a psychoanalytic social theory based on a triadic
interrelationship between soclety, the family and the individual
psyche.?® His model is equally applicable to psychoanalytic juris-
prudence.

Jerome Frank, among others, has explained law in Freudian terms
18 o father substitute?® Law can thus be viewed as the public pro-
jection of the super-cgo. The individunl male’s escape from the
father complex is facilitated by the creation of institutional subst-
tutes, the primary one being the state. To the degree that people
require father substitutes in the form of institutional domination,
théy still remain under the influence of the Ocdipus complex.

Professor Takeyoshi Kawashima, relying in part on Trank’s Freu-
dian analysis of law, contrasts the western view, which he terms
“naternalism”, with that of the Japancse, which is paternalism
moderated by the psychology of amaewhich he terms “maternatism”,
According to Professor Kawashima, this is the source of the Japanese
diskike for the rigid application of rules and the desire to achieve
soctal harmony through warm human rclations.**® For him, at feast,
there appears to be no confiict between amae and autonomy. He
writes that:

the Japanese traditionally expect that in principle social obligations

will be fulfilled by a voluntaiy act on the part of the person under

obligation, wsually with particular friendliness or benevolence ...

The actual value of social obligation depends upon the good will and

favour of the obligated person....

% B, Sagan, At the Dawn of Tyranny: The Origins of Individualism, Political
Oppression and the State {rgls). .

Wt ), Mahler, F. Pine & A, Bergman, suprd, nate §5,

1 Supra, note 106 st 546

1# ], Frank, Lato and the Modern Mind (1830).

¢ Quanka, Kowaslima & Dol, supra, nqte 16 at 146 and 188-92.

#t T, Kawnshima, “"The status of the {ndividual in the notion of law, right, and
weial order” In Mcore, $upra, note 14 af 430,
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What amae and autonomy have in common, and what therchorz,
makes them consistent with each other, is voluntariness,

Where a dependency relationship is maintained on the basis &
human feeling, all of the parties to the relationship are in it of thes
own free will, given that some need makes one of them dependest
upon the other, The persons who are dependent upon others retat
thelr autonomy so long as the people upon whom they arc depends=s
do not take advantage of their dependency to force them to act e
trary to their will, '

The matemal principle was first expounded by the pioneer o
Japanese psychoanalysls, Heisaku Furusawa* He describs ¢
psyche of the Japanese malein terms of what he calls the *Ajase come
plex”. Ajase was the prince of Osha Castle in ancient India. In tbe
. actual Buddhist text, the story is about a father and son relationship

in which the son kills his father but is forgiven by his father from
heaven. In the story as modificd by Furusawa and Okonogi to match
the Japanese psyche, Ajase was the son of King Binbashara who wat
converted to Buddhism by his wife Idake. Idake feared that the king
might Jose interest in her as her features were not as they used to lx-
She thought that the only way to guarantee his continued affeeticd
was to have a son, She was told by a prophet that a wizard living is
the forest would die in three years time, and would be reincamated
as her son. As she was too anxious to wait three years, she contrived
to cause the wizard’s death and become pregnant. The prophet had
also told her that the son would kill his father. Pearing the spite of
the yet to be born wizard-son, and having second thoughts, she
sought to abort the unborn child, which was later delivered in 2
tower. Ajase was lovingly raised by his parents and only discovered
the secret of his conception and birth at maturity. After such ageny
of spirit caused by the loss of his idealistic view of his mother, Ajae
decided to kill Idake, At the moment of formulating this resolution,
. Ajase was swept with guilt, causing him to shake with fever and 1
break out into malignant sores which produced a terribie smell
Because of the stench, everyone deserted him except his mother, who

N1 Heisakw Furusawa, Zafaku {higi no airhy &Twc Kinds of Fecling of Guiltt
{(1931); B. Yamamoto & K. Okonoge, Nikonjin no Shakal Dyori {Secial
Path:_;;?iy of the Japanesa) (1982) at 68-88, I am gratsful to professc
Yoshiyuki Matsumiura who, drew my attention the Ajase complex In hit
g‘aper, “The Role of Law in Western and Eastern Societies” (wnpublished).

¢ there states that “this story of Ajass is similar 10 mabuta no haeha (Jiter
ally, ‘mother of eyelids', meaning the mother frem whom he has been sepse
rated since his chddhoo«‘!, a popular drama in Japan) and presants the cuge
nal form of the common mother-child experence through which we faps
wese must pass without fail 10 reach maturity,”
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&epave him for resolving to Xill her. With a silent and loving devo-
£nshe nursed and cared for him. Ajase, now aware of his mother's
* maifice and suffering, in turn forgave her, and mother and son
.Kxovered their original oneness.
' The Ajase complex does not scem to be an alternative to the
* Ordipus complex, but is rather a culturally different expression of it,
& the sense that both represent in mythic form the painful process
" o genderization which humans endure in the passage fram infancy
® adulthoed. The Ajase myth marks a reconciliation with the
* mother which is missing in the westem form of the complex, The
Saternal principle, reflected in the permeations of amae through
hpanese culture, is absent in the West. |
Frowd believed that since women do not experience castration
sasicty, they maintain a pre-Oedipal attachment to their mothers
2 consequently do not fully develop super-egos. “I cannot evade
e notion”, wrote Freud, “that for o woman the level of what is
-::bimlly normal is different from what it is in men ... they show
s sense of justice . . . and are more often influenced in their judge-
ants by feclings. , ,.”** The Swiss child psychologist Jean Piaget
2oted that boys displayed an inclination to follow rules, arid a facility
&dlicie application, while girls tended to be more pragmatic and less
2elined to follow riles slavishly in their games and behaviour.* The
Harvard psychologist, Lawrence Kohlberg, devised a scale of Jevels
t moral development in terms of facility in the use of rules and
kgical consistency in reaching moral judgments, upon which he
tsted men and women, and concluded that women fell substantally
Swer on the scale. " Carol Gilligan, a Harvard colleague of Kohl-
+ berg, confirms that there is » difference betweea the way boys and
fitk, and men and women, approach moral disputes and rules;
bawever, in her stdy In 4 Different Voice, she strips away the aura
¢f superiority which is given to the masculine mode.™®
Gilligan, who worked with Kohlberg in some of his rescarch with
children, discusses a typical reaction of a boy, Jake, and a girl, Amy,

WS, Froud, "Some Psychical Consequences of the Anatomieal Distinction Be-
ugeen the Sexes”, Standard Edition, supra, note 47, val. 19 {1961} at 257~
18, .

W L, Pisget, The Moral Judgement of the Child {165), Siz Psychological
.{mdi:;. trans, A. 'l"ln!e]r {1967), Structnraiism, trans. and ed, C. Maschler

t930).

B 1, Kohlbery, The. Phito:o{hy of Moral Development (1981}; “A Cognltve
Developmental Analysis of Sex-Role Concepts and Attitutes” in E. Maccoby,
od., The Development of Sex Diffsrances {1586) at 8a~173.

Bt C. Cilligan {1582). '
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to a moral dilemma which Kohlberg posed to 2 group of eleven year
olds to measure their moral development, The dilemma was wheiher
a man who requires a drug to save his wile's life, and ean not afford
to purchase it, should steal it. Jake was clear that the man should
steal the drug because a life was more valuable than property. Ani¥,
on the other hand, considered neither property nor law, but was
more concemed about the various human relationships which were
involved in the situation. She responded, “if he stole the drug, he
might save his wife then, but if he did, he might have to go t0 jaily
and then his wife might get sicker again, and he couldn’t get more
of the drug, and it might not be good. So, they should really just talk
it out and find some other way to make the money.” Gilligan
comments,

seeing in the dilemma not 2 math problem with humans but a narra.
tive of relationships that extends over time, Amy envisions the wile's
continuing need for her husband and the husband's continuing cone
cern for his wife and seeks to respond to the druggist's need in o way
that would sustain rather than sever the connection,’*

There would appear to be some striking similaritics between the
approach and attitude of the Japanese to dispute settlement and
zules and that taken by women in the West, which seem to justify
Kawsshima’s use of the term maternal principle and its connection
1o amae, in contrast to the paternal principle.’** The paternal prin-
ciple dictates the obedience of an inferor in a hicrarchical social
order to a superior who has the authority to lay down rules for which
obedience can be demanded as & duty. The maternal principle
reflects the nurturing relationship whereby a dependent person catt
impose upon the love or emotionally-based good will of another for
the satisfaction of a need. Each principle leads to a diffcrent form of
We-consciousness, The paternal principle encourages individuals to
define their selves in terms of their place in a hierarchical sacial
order, while the maternal principle secks a definition of the self in
terms of relationships of dependency and mutual dependency. Au-
tonomny, therefore, is inconsistent with the paternal prineipie, bt
consistent with the maternal, To the degree that amae represents
the maternal principle, it is consistent with autonomy. When, how-
ever, paternalistic relations of domination are set in terms of amae,
contradictions arise, :

137 Id, at 23+32.
14 Supra, note 113,
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All of this must inevitably lead to the conclusion that the contra-
diction in western legal consciousness between legal justice on the
one hand, and mercy, love, emotion or what has been called pro-
phetic justice in the Judco-Cliristian tradition, on the other, has i
origins at least in part in gender bifurcation. Thus we can conclude
that there s a fundamental relationship berween western legal con-
sdousness and the Oedipus complex. The identification of law with
authority, authority with the father, and the father with the state,
while at the same time identifying love, mercy and emotion with the
mother, and excluding the mother from power, helps insure the
ssparation of law and human emotion which is so characteristic of
the western legal tradition.

The Ajase complex explains why the influence of amae permeates
Japanese legal consclousness, rather than coalescing as a contra-
dictory pole, as in the western tradition, even though Japan also has
a patriarchal culture. In the Ajase complex the son retums to the
mother, The reconciliation of the son to the mother is thus refiected
in the particular view which the Japanesc take of law, rules, justice
and dispute scttiement,

Freud, however, considered 2 return to the mother as an impedi-
ment to the development of the self. He viewed it as a form of wish-
fulfillment which left one within the grips of the Ocdipus complex,
never able to transcend it. This accounts in part for his positive
traluation of the masculine and his negative evaluation of the
feminine,™ and furnishes a possible explanation for the difficuity
experienced by some Japanese in fully developing a sensc of the self.

+Tt would appear that this leaves us in something of 2 dilemma,
The maternal principle, amae, or some similar emotional foundation
for We-consciousness is a necessary condition for human freedom.
If we attempt to meet the needs arising from our interdependency
through the paternal principle, we lose much of our autonomy. I,
on the other hand, we follow the maternal principle alone, there isa
danger that the self will not {ully mature.

W S ], Van llerik, Freud on Femininity and Faith (1982). In a briliant
analysts of the Oedipus complex, she shows that Freud's theorjes of g‘ender.
estigion and the Ocdipus complox are all interrelated and mse&amba, Be-
cause females are already “castrated” since they fack & penis, there con be
a0 fear of enstration which will deive them through the complex. Rather they

- temain in 2 pre-Oedipal state which Freud cquates with wish-fulfiliment.
Judaism 35 a more advanced religion betause it renounces wish-fulfiliment
and is thus closer to the reality principle, while Christianity remeins on
eprossion of wish fulfillment. Thus the asymmewry which Freud finds be-
tween male and female ho finds also refleeted in the contrast between Juda-
Bm and Cheistlaniey.
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Reconciliation gnd Transcendence

The way out of this dilemma is through transcending the Oedipus
and Afase complexes. The Oedipus complex is fully transcended only
when the gender gulf is healed within the individual psyche. Only
then can the “I” and the “We" be'in proper balance in a fully
developed self. The male must retumn to the mother, but only after
the “I" is strong enough that the centre of the self ean withstand the
loss of boundaries entailed in reconciliaton with the feminine, Simi-
larly, the Ajase complex can only be transcended when the retum 10
the mother takes place after the self is strong enough to retaln its
boundaries. The Ajase complex produces the world of amae whese
We-consclousness is strong and I.consciousness is weak, a world of
feeling with Jittle autonomy. The Oedipus complex procuces a world
of authority and law, with little feeling, and where freedom is an
illudion. So long as human emotions, qualities and abilities arc
bifurcated along gender lines, and the care and nurturing of children
are left exclusively to women, we will be in the grips of these of
similar complexes.’*®

As stated by Sagan, “the development of the psyche is the para-
digm for the development of culture and socicty,’?** The psycl.w-
logical problems of the separation-individuation process of the n-
dividual psyche of the child unfolds 12 the contest of n protective
and nourishing mother who nevertheless represents “psychological
death, the loss of boundaries”? under the shadow of the patcrnal
power of the father who exercises authority over both child and
mother. It is in this context of autharity, power and dependency
that we must seek the keys to understanding the evolution of legal
consciousness in both Enst and West,

For me, the Buddha of Justice found in the great hall of the
Supreme Court Building symbolizes autonomy with [celing, and
calls for o view of the self in which both I-consciousness amd We-
consciousness are strong and in balance. In assimilating fundamental
rights Japan need not lose the traditional sense of amae which,
according to Dr. Doi, is the core of the Japanese soul. Indivicluality
should be possible without alienation, If, however, the entire western

138 See D. Dinnerstein, The Mermaid and the Minotaur: Sexual Arrangements
cad Human Malaire Wﬁ) 3 N. Chedorow, The Reproduction of Mothering
{t578); A, Rich, Of Woman Born {1936},

122 Supra, note 106 at 364,

132 ], Benjamin, “Shame and Sexual Politles? (1982) 27 Now Cerman Critique
153 at 155.
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legol and political tradition is taken over, including the western views
of substantive justice or transcendant goodness, along with western
ideologies such as utilitarionism or Marxism, which reflect these
ideals, then a dialectical tension will exist which will inevitably erode
the sense of community which the Japanese presently enjoy.

The cultural bifurcation between East and West has its origins in
a paradigmatic shift which took place in both cultures with the
recognition that sensed experience is subjective; that is to say, rela-
tive to the observer, The shifts, however, went in opposite direcdons.
Tn the East, the awareness developed that the sensed prapesties of
objects such as colour, temperature, texture and 5o on wese the
products of human experience, so reality was sought in the recogni-
don that the differentiations of expesience were illusory and that
only pure undifferentiated expericnce out of which the differences
arose was real. This was the Brahman without differences in Hindu-
ism, Nitvana in Buddhism, and the Tao in China.

The paradigmatic shift which gave birth to western culture oe-
curred with the Greeks with the evolution of science, mathematics
and philosophy. Unlike the East, which sought ultimate reality in
terms of pure experience unadulterated by conceptual thought, the
Greeks sought ultimate reality in terms of theoretical constructs ofa
cosntic ordler of universal Jaw which they sometimes referred to as
the logos. :I'llc success of the Greeks in mathematical astronomy, in
the formuiation of the laws of harmony in terms of mathematical
relations, and the formulation of geomerry into 2 logical deductive
spstem culminating in Euclid’s Elemenis, 1aid the foundation for
their faith in reason, which faith took jts uitimate form in Stoicism.
Tt was Stoicism which gave birth to the western juridical tradition,
The basic epistemological presuppositions of Stoic science and Stoic
morals and law sre thus much the same.'* .

With the radical transformations in twentieth century physics,
stiemming in particular from Einstein's theories of rclativity, Heisen-
herg’s uncertainty principle, and Bohr's concept of complementarity,
there appears to be a convergence between the views of uvitimate
seality of East and West. This convergence has been the subject

matter of a spate of books in the last few years***

18 See Smith, Smith & Weisstub and Northrop, supra, note 84.

14 See Northrop, supra, nots 54; ¥, Capra, The Tao of Physics (tg?g); M.
Talvot, Alystichm and the New Physics {1981)3 G, Zukav, The Deancing
Wu Li Aasters (197933 H. Yukawa, Creativity and Intuition (t973); A
ds Risncourt, The Bye of Shiva (1580)
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It should be kept in mind that there is no single quantum view of
reality, in that quantum physics does not give us *‘a single metaphor
for how the universe actually works”, in the way Newtoniza physics
did. In fact, a number of possible views of reality are consistent with
quantum physics, and not all of these are consistent with castern
metaphysics, A number, however, are, Including the most influential,
called *the Copenhagen Interpretation®, which came out of Nicls
Bohr’s Copenhagen Institute.™** :

The point I wish to make is that 2 convergence between the cast-
ern and western world views has clearly started to take place, al-
though seme versions of each are more compatible than others. If 2
convergence between eastern and wester metaphysics is possible, and
this would certainly appear to be the case for some branches of
western metaphysics, then a convergence should be possible between
any moral or ethical theories which can be derived from them and
which share similar basic presuppasitions.

Legal and political theory contain both express and implicit ideas
about the self, Our conceptions of the self are a product of our men-
tal life, ‘This being true, it is folly for legal and political theorists to
ignore psychology, psychoanalysis and psychiatry.*® Albert Binstein
attested to the importance of psychoanalytic social theory for stable
world political order when in 192 he wrote to Sigmund Frewd,
secking some solution, solace or hope in the face of his knowledge
of the potential for the release of atomic energy, and the threat of
impending war in Europe.’*” In response Freud wrote:

Our mythological theory of instincts makes it easy for us to find 3
formula for indirsct methods of combating war. If willingness o en-
gage in war is an effect of the destructive instinct, the most obvious
plan will be to bring Eros, its antagonist, into play against it. Any-
thing that encourages the growth of emotional ties between men must
operate against war. These ties may be of two kinds. In the first place
they may be rejations resembling those towards a loved object.
though without having a sexual aim, There is no nced for psycho-
analysis to be ashamed to spaak of love in this connection, for religion

32% See N, Herbert, Quantum Reality {x385).

338 See for example Smith & Welsstub, supra, note 81; J. C. Smith, “The
Sword and Shieid of Perseus; Some Mythological Dimensions of the law™
Sssdz) 6 Int'l J. of L. & Piych, at 235, “Gods and Goddesses of the

undrant: Some Furcher Thnuiht: on the Mythological Dimensions of the
Low™ {1985} 7 Int} J. of L. & Psych. at atg; E. Fromm, Escape Frem
Freedom 194;‘1): S. Milgram, Obedience to Authorliy {3974); M. Maore,
Law and Pryehiatry (1984).

12t Lerter {rom Elnstein to Freud (3o July 1932) In “Why War’, Standard
Edition, supra, nots 47, vol. a¢ (1964) 184 at 199.
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ftself uses the same words: *Thou shalt love thy ncighbour as thyself.’
This, however, is more easily said than done, The second kind of
emotional tie is by means of identification. Whatever leads men to
share important interests produces this community of feeling, these
identifications. And the structure of human society is to 2 large
extent bosed on them,’**

Freud's suggested solution to the problem posed by Einstein

Appears to correspond somewhat with the Japanese concept of amae.

. Thus the cure recommended by one of Japan's leading psychiatrists

for the alicnation suffered by western man, and the solution to war

Postulated by the greatest psychologist produced by the western
world, also converge.

3% 1d, ot 2 12, See also “Civilization and Tts Discontents”, id., vol 24 {1961) ch.
5, 57 8t 108416,

Postage stamps issued to commemorate
the centennial of Japan's judiciary
189¢ ~ 1990
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The Post-War Court System as an Instrument
for Social Change

.

Yasuhei Taniguchi

In what follows, I shall first explain the pre-war Japanese court
system and relzted institutions as & prerequisite for understanding the
direction taken by the post-war reforms. Then | shall procesd to consider
the impact of these judicial reforms on the post-war social change.

e Pre-W/aﬁ Court System and Related Institutions

CHARACTERISTICS OF THE PRE-WAR SYSTEM

The Organrational Dependence of ithe Judiciary. ‘The court system
developed under the Court Organization Law (Saibansho koseihd) of 1890
was largely pattarned after that of Germany, The whole judiclary was
made part of the Ministry of Justice (Shihdshd), which functioned as a
beanch of the executive, hesded by the Minister of Jusice., Thus, the
judlciary branch of government in post-restoration Japan was not
organizationaily independent from the exscutive. Such incorporation of
Judiciary functions under a Ministry of Jusice is still very common in
Eutopean countries, The Meijl Constitution of 18389 did not provide
specifically for judicial independence except in regard to the tenure of
Judges (Art. 38} and the principle that a judge must follow the faw (Art
§7). Nevenheless, 2 judge's indspendencs in deciding cases was weli
established vis-d-vis the executive powsr. I is fair to 'assume, however,
that the judiclary remained in obscurity, hidden behind the powerful
Minisuy of Justice.

_Limited Judicial Power. The power of the judiclary was limited in two
impofiant areas, First, it was not glven power to exercise any control over
isgistation by judicial review.- Therefore, judges were bound even by
provisions of law which they considered clearly violated the Constitution,
Correction of such legisiation was left entirely 1o the political progess,
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which, in turn, did not characieristically function in & democratic fashiod.

Another limitation was that administrative acts remained outside
Jjudlcial review, Such power was given exclusively to a special organ called
;be'/‘gdm{nismﬁgrggg‘:whkh belanged to the executive rather than
to the judiciary. It was suaffed not with ordinafy judges, but with
administrators serving as judges, a system borrowed {rom France (cf. the
Conseil d*Etat). The availability of the Administrative Court for radress
was limited: it sat only in Tokyo; no appeal was allowed from lis decision;
and Its jurisdiction was limitad to five specifically designated categories ol
cases, such as cases involving taxation or pubilc construction.

Hierarchy within the Judleiory. The judiciary was organized on four
{evels: the Grand Court of Judicature (Daishin-in), created in 1876 as the
highest appellate court: the Court of Appeals (Kdsoin). as an intermediate
appeflate court; the District Courts (Chihd saibansho), as first-instance
counts of general jurisdiction; and the Ward Courts (Ku saibansho), as
first-instancs  courts of limited jurisdiction. The Grand Court of
Judicature had about fifty judges, sach of whom belonged to one of ten
Chambers consisting of five judges, These Chambers were ¢sither eriminal
or ¢ivil, according to their speciaity, Under certain conditions all civil
and/or criminal Chambers had to be united for a decision, Al of these
judges were chosen from among lower court judges. It was the highest
position obtainable as a judge. There was no recruitment {rom outside the
Jjudiciary. Its decision always was given per curtam. no disseating opinion
being published.

The Court of Appsals and-the District Couns wers also collagial
courts. Oniy at the level of the Ward Court were there single judges.
Ward Courts were not simply smail claims courts. They had exclusive

- jurisdiction over bankruptey, {and registration, and noncomeutious maiters

telated 10 d sucéession,
rwﬂ@ Judgeships were career posulcns like other
pasitions in governmental offices. Judges wers pald no- better than

administrators of the sams rank, Up until 1923, judges and procurators
{presently public prosecutors) were recruited through a national
examination held for that purpose. . Applicaats for private practice in law
had.to take a separate bar examination which was substantially easier, The
systerm was ‘later changed so that applicants for any one of these three
~ legal careers had 1o t2ke a uniform national examination called the “High
\Eﬁ%}‘/&m&inmmdgg—mdmal Section.” Afier the examination,
Gindidates for judgeships and procurator positions were sepatated {rom
those aspiring 10 private practice and were trained an additional year and a
half as judicial appreatices. After this training, a second examination
qualified them to become either judges or procurators. Young judges
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received further training as members of collegial courts and could expect
gradual promotion upward, € tmost forrunate ones eventually reaching
the bench of the Grand Court of Judicature, Judges, especiaily able ones,
were transferred 1o the course of promotion [rom 2 court lo the
administratve section of the Minisiry-of Justics 1o engage in supervisory
work or legislative work such as rulemaiing and preparation of biils. They
weare sent back 10 & court after several years of thess extrajudicial services.

Most judges served until retirement
wrong Procuracy Attached 1o Courte.) As noted, judges were rectuited
iralned togéilier with prospective procucators. As a matter of fact,

procurators were officars of the court. A “‘mrocurater,” wken from the
French procureur, was considered a guardian of social order and public
good. Procurators not only brought criminal prosecutions before a court,
but ‘also controifed the police and even had theorstical power to wawch
over judges’ work. Their office (Kenjikyoku) was awtached to each court
* and was ealled, for example, the Kenjlkycku of the Tokyo District Court.
It was slways housed in the same building as the corresponding court,
.Thus, judges and procusators appeared similar in function to the laity. In

. the cguriroom, the procurator sat on the elevated platform with the judge,

while the defense counsel had to stay on the floor with the accused, Since
the procuracy was 2 politically powerful organ, the more ambitious and
elitist young men tended o aspire to become procurators rather than
judges. L

OTHER FACTORS AFFECTING THE PRE-WAR SYSTEM . /2
The Weakness of the Barrister, Mﬁm@_mﬁamigm
%ﬁ_tuﬂ@gg@mmjz; s law factlty was aligible to practice law. Othét
raduates had to lake .2 natlonal examination for admission to the bar.
From that year on, & uniform civil service examination was imposed even
on those who wished (0 practics law; bui unilke Judges and procurators,
they were allowed to practice immediately without any further iraining as
apprentices. It was only in t936 that a year-and-a-hail” apprenticeship was

" inwoduced a3 a requirement for admisslon to the bar, But those

apprentices were not paid any salary, while judicial apprentices were paid
by the State, It Is evident that smail-importance was attached to the
peacticing bar, Bar associations were not independent and autonomous
bodies, but under the close supsrvision and conwol of the Minisuy of

_Justice-and-i fui local . the Kenjikyoku.
The general auitude of the public toward litigation and practicing

lawyers, a5 well as the relaivs weakness of the Japanese economy and the
way business was conducied at the tims, did not favor the practicing bar,
it could not attract youth from among the soclal elite excapt for 2 period
during the early Meiji era when some ambitious youth who had studied in
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the United States and England endeavored in vain 10 buiid up a more
prestigious Japaness bar, Lawyers' activities wers mostly lmited to
representation of cifents in court, where they were minor fgures bumbly

submiting their pleas to dominant judges and procurators. On the whole,

practicing at the bar fostered litle concern, let alone enough abllity or
presiige, to bring novel social problems as issues 1o be presented at court
or to fight for the cause of social justics through the judicial process,
Authoruarion Procedures. At the end of World War I, civil
procedures were sull regulated by the Code of Civil Procedures of 1890,
and criminal procedures by the Code of Criminal Procedures of 1922,
Both were based on German codes. Common to both was the teading role
played by the judge and the relatively minor roles played by private
parties, cither the criminal defendants and their counsel, o¢ the parties to
civil actions with their lawyers, if any were used. For example, witnesses
were questioned mainly by the judge, Lawyers had a right to question
supplementarily, but they aormally did not exercise this right, (earing that
it might offend the judge, Since the judge had the power to conduct by
his own motioa whatever investigation he thought necessary, 2 naturai
tendency on the part of the parties and lawyers was 10 depend on the
judge’s inidative. In criminal cases, the role of the procuralor was
dominant. Most characteristic of pre-war criminal Justice was the

instituton called M%ﬂminmhg;‘g&" Originated in France as
“Instruction,'’ it was adopted In Japan as early a¢ 1881 in the

French-style Code of Criminal Instruction (Chizaiho), and was kept on in
the stiil French-style Code of Criminal Procedure of 1890, and was futther
maintzined in the German-style Code of Criminal Procedure of 1922
The preliminary hearing was the proceeding whereby the “judge of
instruction” examined the case, without the presence of a defense
counsel, simply on the basis of the evidence provided by the procurator
and, only if deemed necessary, further evidence gathered by the judge
himsell In order to decide whether the case was suitable for a formai
prosecution. If he ruled for prosecution, the documents gathered were
handad over %o the seniencing court far before trial. This practics implied
a continual danger of biasing the sentancing court against the sccused.
The Weak Polltical ard Secial Starus of the Judiciary end the Legal
. Profession as @ Whole. From the early Meili period on, the modem
Japanese judiciary was not intended to become 2 strong locts of power,
The most important incentive for creating a modem judicial sysiem was to

WWEﬁMEQ&?Msﬁ- The

inistry of Justice 3nd the judiciary within it were considered secondary

to the formation of policy or the exercise of state control. When the new

_Grand Court of Judicature was founded and oce of the then top politicat
T8 oo ] B
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w was asked to take-the position of s president, he’
“7 v blundy ref For & considerable period, the judiciary could not be

staffed by first-class candidates, Lagend hoids that the best graduates of

Tokye Imperial University's Law Faculty became administrators, the

second best became professors, and the residue accepted judgeships. Very i
.. few even thought of becoming barriners. Under such conditions, the
- subordinate rols of the judiciary was inevitable.

...~ The pubiic looked at the judiclary with awe rather than with respect

or expectation. It was an institution thac a good citizen should avoid,

Disgust with legal practitioners and the process of litigation was a legacy of

the Tokugawa regime that could not be easily removed, especially since

the newer generation of leaders had no real intention 0 change such

attitudes, I did not ocour to judges or lawyers that the court and court

procedure could become an instrument for significant social change.

Post-War Re

THE JUDICIARY UNDER THE NEW.CONSTITUTION
Orgam:arlnnal Under the Constitution of 1946, the

Judiclary was separated~fromfi the Ministry of Justice and became an
independent_branch of government on & par with the Cabinet and the
Dist. The judicial branch of government was now headed by the Supreme
Court. Jts Chief Justice was raised to a rank equal to that of the Prime
Minister and the Chairman of the Dist. Administration of the whole
court system became the responsibility of the Judicial Conference of the
Supreme Court. Thus, the judiciary was mads an autonomous
organization, still controlied Indivectly oniy by the legislature’s power to
allocate funds in the nadonal budget and by the power reserved to the
executive to appoint-both Supreme Court justices and lower court judges.

_A_Unitary Judiciary apgrgwdmw@ The
post-war Constitiition does ng ghize any special adminisifative cours,
All judiciai power belongs to the Supreme Court and the lower courts
subordinate 10 it Accordingly, the preswar Administratve Courns lost
their constituricnal basls and were abolished. Power to review any acts of
administrgtion besame the province of the judiciary branch. The Family
Court system was newly created, but not as special courts becauss the
system was subordinate, 8s were all other lower courts, to the Supreme
Court. Although many quasi-judicial bodies such as a Fair Trade :
Commission and a Labor Relations Commission were also created, thelr '
decisions wers made subject to judicial review. A citizen's right to have
any “legal controversy™ resolved by the court system Is constitutionaily
guaranteed. '

-
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The Power nf(‘%;{im%@_g&niﬁb This {s probably one of the most
_ Significant post-war imnovations brought io from American baw. The
judiciary Is now given the power 0 review the constitutlonality of
legislation and any other state action. This power is vesied not only in the
Suprsme Court, but aiso in all lower courts, the theory belng that an
unconstitutional law Is to be considered null and void whenever an issue Is
brought to legal sttention. . The Supreme Court has exercised this power
with much caution. While it has used i} sorts of aveidance techniques in
order to forego judgments on constitutional issues, nevertheless thers
have been ceruain decisions on important constitutional questions. The
lower courts, in fact, have been more courageous in their decisions on
pressing issues and have had some social impact, slthough maost of thair
decisions have subsequently been reversed on higher appeal,

THE %gs)mzsméumus\r
dicial . and ?#ﬂlily;ﬁbnﬂieﬂ& The Suprems Court is the

highest appellate court; having no Arst-instancs jurisdiction. Since it is the
coust of Jast resort for any constitutional question. an eventual appeal to
the Supreme Court is always guarantesd. It serves also as the highest
organ through which the entire judiciary is administered, The Ministry of
Justice has no judicial function-—rather it is principally concerned with law
enforc=ment, as will be discussed in following chapters in this volume.
The judicial function of the Supreme Court is normally performed
by a bench of five justices, called the “Small Bench." However, in cases
involving constitutional questions and on other spesial occasions, fftean
justices are seated as the “Grand Bench.” The justices are assisted by a
group of judge-investigators (Saikdsaibansho Chésakan), who are
themsaives expsrienced judges, Thers s suspicion that the curremt

justices are much too dependent on these very competent helpers,

The administrative function of the Court belongs to the “Judicial
Confersnce,” which is assisted by a rather large subsidiary. organization,
the Secrewariat of the Supreme Court, This organization is divided into
several sections and many subsections, each headed by a Judge and staffed
by the administrative employees of the court,

The lusuces. Uniike the former Grand Court of Judicawre, the
Supreme Court has only fifteen justices, They are appointed by the
Cabinet without any right of approval by the Diet. n this sense, the
Supreme Court can be said 16 bé under the influence of the executive.
Appointments, however, must be approved by the electorate. At the first
generat-¢election 2fter an appointment, the popuiace can vote for or against
the sppointment. If 2 majority votes against, the justice is removed {rom

h!ﬁe office automatically. Such elecioral review tment takes
" place every ten years thereafter. So far, no justice has been removed
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from office in this way. Against-votes have rarely exceeded one parcest.

Supreme Court justices are tecruited from within as well as from
outside the judiciary. The law provides that five of the justices need not
be full jurists, At the time of the court’s foundaton, career Judges,
practicing lawyers, law profestors, publlc prosecutors, and even nonjurists
sharad the beach, But the mibsequent tendency has been to appoint more
career judges. From the foundation of the Supreme Court ull 1979,
seventy-four justices have been appointed. Out of these, twenty-seven
were judges from a lower court, eight were prosecutors, twenty-six were
lawyers, saven were professors, thres were diplomats, and three were
administrators. Because the lawyers appolnted tended to be older than the
other appointess, they have served less lime, and hence their relative
presence has not been as large as it may look. At any rate, there are
important differences from the practice of the former Grand Court of
Judicature,

The Case Lood of the Court. The Supreme Court is said 1o be
suffering from an aimost unbearable case load. The enormity of the task
can be readily imagined if one considers that ffteen justices must now

- haudle constitutional cases and administrative cases in addition to ordinary
¢ivil and criminal cases which were handied by the previous fifty justices

of the Grand Coun of Judicature. Ex ¢ criminal cases, there is no
device similar o the American Meertiorari’ Jwhich screens undeserving
cases, In 1980, the Suprems Co ived 2,187 appeals in civil cases

and gave 2 judgment in 1,522, Io the same year, it received 2,409
criminal defendants on appeal and disposed of 2,300. With this heavy
burden, the Supreme Court could not take tme to consider constitutional
or otherwise important issues in a satisfactory manner and had 1o rely
heavily on the help of its judga-investigators,

THE LOWER COURTS

The District Courts temained more or less yochanged. The Couns
of Appeals changed their name to the High Courts (Kdt3 saibansho), but
their function has not been greatly changed. The-Family Court system is
sew. The Ward Courts became Summary Counts (Kan-i saibansho) and
underwent functional changes. Here [ shall consider only the Family.,

Cuns The Summary Courts.
THE FAMILY COURTS
m Family Court has two divislons: the Juvenile

Division and the Family Division. The Juvenile Division handles juvenile
dellnquency and is essentially a criminal court of a special character. The
Family Division handles family coneciliation and 2 variety of cases of a so-
calied noncontentious nature. ‘The latter cases inciude the division of a
decadent’s estate among heirs, adjudication on suppory, declaration of
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incompetence and appointment of a guardian, permission to change 2
name, ete. But such contentious procedures as may occur in dlvores or in
the recognition of an [llagitimate child must be dealt with formally by the
Distiet Court., Conciliation of family disputes is conducted by the
concifjation committes, consisting of a judge and two conciliators, sat up
for éach case. In 1981, 83,873 Family concillation cases were filed, and 2
successful conciliation was achieved in toughly 41 percent of the cases.
Condiliation is not only popular but also 2 required prerequisite to any
action involving domestic relations. One cannos go, for example, directiy
to the Disuiet Court to bring a divoree action without having gone
through 3+ unsuccessiul attempt at conciliation in the Family Court,

Personnel  Family Court judges are ordinary judges having no
previous specisl training. They are rotated periodically by transfer from
other lower courts. .

One important featuce of the Family Court is that i¢ is staffed with
special Family Coum Investigators {or Family Court Counselors,
Kateisaibansho Chobsakan) who are trained in programs in sociology or
psychology considered rejevant to family and/or juvenile problems. This
nonlegal professional resourcs makes the Family Court a unique
institstion. The investigators’ task is 1o pursue investigation and give
objective advice 1o the deciding Judge or to the conciliation commities as
well as 1o give counseling to the parties.

Family conciliators are part-time personnel and, unlike the civil
concillators described later, usually bave no training in faw. They are
voluntesrs such as housewives, Buddhist priests, retired businessmen, and
- retired public officials. - Qriginally some were considered. to be too eidesly,
thus [osing the confidence of the ussrs, Retrement age recently was set
at 70 10 remedy this situstion.

FProcedure. Proceedings in the Family Court are informal and not
open to the public. lo its juvenile cases, it receives delinquent and pre-
delinquent juveniles (under 20) sent from the Public Prosecutors’ Office.
it sends back to the Public Prosecutor thoss juveniles considered
appropriate for a formal prosecution before a ariminal court. Other
juveniles are either sent 1o a Juvenile Home or put under the official
supervision of a probation officer. The probation officers in turn put the
_ juveniles under the direct autendon of volunteers known as hogoshl
(voluntary probation officers) (Wagatsuma and DeVes, 1983, Chapter 3).

Applications for 2 noncontentious adjudication of family matters are
numerons {277,594 cases in 1981), but are disposed of swiltly (82.9
percent within a month). There is no formal trial. Panies sre heard
informally. In the conciliation proceeding the conciliation committes
hears both panies together or one by one and proposes, i necessary, a
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plan for ssttlement. Concillation sessions normally are repeated several
times until uoreconcilabliity becomes apparent. Representation by a
lawyer is allowed but not encouraged, Bven If a lawyer is retained, the
persanal appearance of the parties is always required The filing fee is
nominal, and applicatons can bs filed orally. Some courts are open in the
evening. All in all, the Family Count is the most accessible and,
s 5 pular court in Japan.

SUMMW-/‘)
—.——Jurisdlction, The Summary Courts may look like direct successors of

the pre-war Ward Courts, but in fact they were intended to be a radically
diffezent court system. “‘Summary” is the uansiation of ‘*‘kan-i,"
meaning simple and easy, The Summary Courts’' jurisdiction is much
narzower than that of the Ward Courts, Former bankruptey power has
gone to the Diswict Court system. Noncontentious jurisdictions are the
province either of Family Counts or District Courts. The Summary Couns
@n handle minor criminal cases and civil Jidgation involving lesser
menetary amounts. Judicial power is fimited to imposing fines or
imprisonment up to three years onily for canain designated crimes, and
adjudicating civil cases {nvolving less than 900,000 yen (raisad in 1982
from 300,000 yen). Summary Courts handle most nonfamily civii
conciliaifon cases under the Civil Conciliation Law of 1951. In 1980,
61,863 conciliation cases were brought to the Summary Courts (2,139 in
District Courts), Successful conciliation was achieved in 55.7 parcent.

Personnel, In addition to ordinary judges {including assistant judges
with over three years experience), special *‘summary court judges™ serve
here. They are not full jurists, but are selected by a suict competitive
examination ftom persons who have engaged in legal work for many years
as court clerks, family court investigators, conciliators, prosecutor’s clerks,
etc. Therefore, they have considerably more exparience than simply
appoinied lay judges, which do not exist in Japan, :

Procedure. Summary Court procedure was made as simple and
flexible 25 possible so that citizens could have daily disputes adjudicated
with reiative ease, But actual practice seems to have developed in 2
contrary direction. As far as civil cases are concerned, the funciion is
simitar 10 District Court procsdures. An oral filing of compiaint, though
permitted by law, is hardly practiced. Judges and clerks, as weil as
lawyers, seem 1o fesl more comfortable with a more complicated and
digniBed procedure. The recent incrsase of the jurisdictional Umit to
$00,000 yen has made it difficuit for the Summary Courts to function as
small claims courts for ordinary citizens, The trend seems 10 be returning
toward the practices of the pre.war Ward Courts. |
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. Untfied _Teoinin§” for Prospecttve Judges, Public FProsecutors, end

- independencs of " the jud

T
.,

Practicing Lawyers. As before the war, a uniform natfonal examination
must be taken by all. But the further training of the.candidates for these
three branches of fegal jobs is no longer separace. They all go through the
same’ educational program at the Legal Research and Training Institute
{Shihd Kenshisho), which is under the administration of the Supreme
Court. Training lasts for two years, The first and last four months are

.spent in the classreom, and the middls sixteen months In the Gsid; elght

months In civil and criminal courts, four months in the Public
Prosecutors® Offics. and four months in 2 lawyer's office. A second
examination qualifies the candidates as full jurists sligible lo be appointed
as judges -(assistant judges) or public prosecutors, or to be admitted to the

‘bar for legal practice. The extreme difficuity of the legal examination is

well known. Only about 500 out of almost 30,000 applicants pass each
year. Out of 500 graduating from the Institute, seventy 1o eighty become
assistant judges, thirty to forty bevome public prosecutors, and the rest
become practitioners.

Postewar reform of legal education has not quite brought about &
more unified legal profession 2s envisioned in the Anglo-American
iradition, However, the mors unified training program has had a
considerable soclal Impact, It has greatly raised the quality of the
practicing bar. It has aiso fostersd a2 mutual understanding betwesn
barristers and the judicial officialdom, so nowbly lacking under the
separate pre-war training prograt

As & result of the organizational
2ty from the Ministry of Justice, the
prosecutor’s office was separated from the court and remained with the
Ministey, At the same time, the power of the procurators ¥as much
curtailed. Their power is limited now to criminal investigation
{supplemental to that of the polics, over whom prosecutors no longer
have any control) and prosecution of suspecis before the cour.. The
previous French style procurator has thus become 8 mere public
prosecutor, although the Japanese title “kenji” has not been changed.
The Procurators’ Ofics, however, has become the Public Prosseutors’
Office (Kensatsy-cho) and is ro longer housed in the sams building 25 the
¢ourt,
Th‘he independence of judges (and justices) Is better
guaranteed thar before by the new Constitution. A judge’s salary was
drasticaily increased as compared with that of other civil servants,

aithough the difference over the past thirty years has become progressively
smaller, Judges are appointed {or a term of ten years, 2 new system
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introduced in the post-war reform, Whatsver the legislative Intention, it
has mot brought about the total independince of judges In 2 career
Judiciary, as I shall discuss later,

Young judges are first appointed as ussistant judges for 2 ten-year
tsrm. As such they cannot deejde cases slons, But special leglsiation has
made excaptions. An assistant judge can decide alone after thres years of
experience in 2 Summary Court, and after flve years he {or she) ean
function in the same capacity as 3 ful] judge with an approval of the
Supreme Court—~which approval Is invariably given. That means that an
assistant judge as young as twenty.nine can sit as & single judge in a
District Court.

Lower court judges are recruited almost exclusively from fresh
graduates of the Legal Research and Training Insttute. The appointmemt
of practcing lawyers to the bench ocsurred only in the early post-war
period, aithough the practics Is strongly sdvocated by Japanese bar
associations. It is practically impossible becsuse judiclal positions, excapt
on the prestigious Suprems Court, are not attractive enough for eligible
practitioners, who in general esrn substantially more than judges.
Accordingly, (he traditional career nature of the judiclary has been
preserved except for the Supreme Court, for which cutside appointment
remains common. Young judges must go up the ladder by promotion,
which is ¢ontrolled by the Secretariat of the Supreme Court. There is a
danger, therefore, that judges sesking & promotion will sacrifice judicial
indepandence and make carefully noncontroversial decisions, The
Supreme Court sven has the power o refuse reappointment for a judge at
the end of his or her ten-year term. Nonreappointment happened in 1971

10 an assistant judge who was a member of the Communist-oriented
Y uﬁi\

‘social controversy. A ence is nat jeopardized by outside
influences, but by stringent internal control, Bar asscciations have besn
voicing criticism of the “bureaucratization® of the Supreme Court and the
judiciary in general, As airsady mentioned, the Supreme Court {tself is
upder polftical infiusncs in that its justices are appointed by the Cabinet
and its budget is controlled by the Diet. Moreover, the Cabinet maintains
its theorsticai. power to refuse the reappointment of lower tourt judges,
Appointmeats and r=appointments are made by the Cabinet from a list
prepared by the Supreme Court. Aljthough the recommendations of the
Supreme Court so far has been [oilowed by the Cabinet, the Cabinet
remains aware of its power 1o reject. The Supreme Court’s caution and
self-restrains can be partially explained In this context.

The proportionate number of judges has not increased In any drastic
w)ay since the Maifi era, although the number of lawyers has (see Table
1.
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Civil Asioas Judges

Non=Summary Lawyers
Court Judges

1500, 43,347 (100%)
1928 * 59,737 (136%)
1950 . 23,200 (190%)
1975 111,934 (155%)

$35,755 (100%) 1,244 {100%}
943,616 (161%) 1,116 (50%}
794,635 (136%) 2,261 (182%)

1376470 3] 2443 (12N .

S

............

e

— 1,890 (100%)
—  SenOswm
1333 (13%) 5,883 (370%)
1164 (150%) 10,146 (63¢%)

wmggng_gg Autonomous_Bag. Practicing fawyers and their
organizations are no longer siipérvised by any governmental agency.
Under the provisions of the Attomney Law of 1949, they enjoy full
autonomy. According to that law, lawyers musi belong to 8 local bar
association. Thers is one bar association for each prefecturs, except for
Tokyo, which has thres. Local bar associauons are organized into a Japan
Fedesation of Bar Associatons. Absorbing the great majority of the
graduates from the Legal Training Institute, bar associgtions in the larger
cities and the Federation have become influential politically and socially.
As mentioned eatlier, Japanese lawyers had minor social and political
imporunce in the past. People did not accord them much respect. This
condition stacted changing from the lats 1950s on, Younger and more
promising people began to become practitioners, Soon the judiciary began
to experience some difficulty in Aading a sufficient number of assistant
judges' because ‘many eligible young graduates from the Institute chose to
go to the bar, A soluton was to increass the number of siudents at the
Instivste. The number has been increased gradusily from 250 in the
middie 1950s to the present SO0 There has besn an unprecadented
improvement in the quality of practicing lawyers. Lesal practice is now
one of the most popular career goals of the better law swdents. The
public attitude toward lawyers has also changed considerably, People now
look 3t them with respect and recognize them as doing 2 socially uselul
job, The involvement of progressive lawyers in civil rights activitdles,
poliution, and other social issues has certainly improved the public image
of the bar 3s a whole. T
Japan remains aoted for h@w As shown in
the above table, there ars only a litle an ten thousand lawyers,
two-thirds of them concsntrated in metropolitan Tokyo, serving more
than one hundred million people. But It should be mentioned that much
legal wotk performed by lawyers in other countries ls assumed {n Japan by
wrained nonlawyers such as legal seriveners, tax attorneys, <orporate
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persornel, stc. They can be called *‘quasi-lawyers.” It certainly has been
2 way to reduce costs. There is fear that any further drastic increase in
the number of lawyers could damage thc fow well established bar's
presant reputation.

PROGCED! REFORMS
. é@%ﬂdﬁw& The post-war reform of ctiminal procedures has
been moZ . A new Code of Criminal Pracedure replaced the old

one: but it Is not necessary 10 g0 Into the details, The rights both of
suspects and the sccused have been enhanced. The notorious prefiminary
hearing was abolished, and an adversary system was introduced. With no
previous knowledge of the presented case, the court considers only
evidence presented by both parties at the irial, Since the prosecutor has
discretion not to bring prosecution, and unsure cases are not narmally
prosecuted, most criminal trials result in a conviction. Morsover, since
‘most defendants admit their erimes, the task of the defense counsel often

Ist for mitigadon of punishment.
) Mam The Code of Civil Procedure has undergone only 3
JJew amendments, but their phitosophical impact has besn considerable, A

basic change has been the introduction of sdversary procedures. Pre.war
¢ivil procedures were already adversary in a sense, but the judge was
expecied to play the leading role, Post-war reforms have emphasized the
parties’ roles, The Judge was deprived of power to initate any
examination of svidence by motion of the court. A wilness must be

. questioned frst by the party whé called him or her, and then -cross-

examined by the adversary party, Although there was no written
amendment to this effect, it was beilaved that the judge should not
exercise the so-called clarificadon right to make any suggestions to the
parties to present further allegations or to produce added evidence. In
considering this last point, the Supreme Court has changed lts view and
now declares that the proper exercise of such power is the judge's duty,
Onae fact is clear: posz-wa: reforms have offered 3 more important tole and

Litigation Procedure, Under the pre.war system, teliel

fiiegal act of the administration could be obtsined. in limited
cimmmmm. from an Administrative Court. Now relisf is directly
avajlable through 2 lower courr. In order to better reguiate procedures in
such eases, there is the Administrative Litigadon Procedure Law of 1962,
which is an amendment of the previous law of 1948, There are three
principal kinds of sdministrative litigation recognized by the Law:
“attacking action," “‘party sction,” and “taxpayer's action.” Attacking
action (kokoku sosho) is the most popular procedure, through which one
seeks either to have an administrative act or decision set aside or declared
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void, or administrative insction declared fllegal. An auscking action ean
be brought to the District Court or to the High Court jn certain categories
of cases by any citizen whenever he has “legal interest” to do s0. What
constitutes a fegal interest has been the main issue of discussion. “Party
action™ can be brought to court by a governmental employes for payment
of his salary, for example. Such cases are far less numerous than
stlacking zetions. *

A large number of sdministrative Htigations were processed during
the early post-war psriod in response to problems raised by post-war land
seform, Ever since, the number has been stable 3t around 1,000 per year,
In 1981, out of 763 administrative Iitigations brought to the Distric
Courts, 655 were attacking actions {539 seeking the seiting aside of an
administrative decision), 25 were party actions, and 80 were laxpayer's
aciions. The most numerous kinds of atwacking action are those which
attack decisions of the Patent Office and those involving tax problems.
Regently, many administrative litlgations have involved legally difficult
and politically and soclally controversinl issues, such as the use of
injunction against excessive noise at an international airport, the
construction of a nuclear power plant, etc. These actions have attracted
much public attention.

The procedures involving administrative ligation are 2 modification
of civil procedures, Even il an action is instiuted o auack an
administeative act, the relevant administrative agency is not prevented
from proceeding to enforce it. But the court may order 2 suspension of

.. ‘the act i necessary. Such suspension is automadeally removed when the

Prime Minister files an objestion to it. This is the way in which the law
balances the powers of the two branches, Judgment is binding not oniy
on the defendant administrative agency, but also oa other agencies. This
is an exception to the rule that a judgment binds oniy the parties 10 the
action.

The Social Impact of the Post-War Court System

BACKGROUND CONDITIONS

No social change can be brought about by a singls causal agent.
Sociaj change is 2 mors complicated phenomenon then that. Even il the
reform of a court sysiem could be considersd one of the major causes of 2
particufar socfal change, it is difficult to determine how much it alone
affected the society. It s also difficult to distinguish cause and result.
What looks like 8 cause can in fact be a result of something else. In
cansicentng the social impact of court reform, the very limited
effectiveness of the court system 2s an instrument for social change
should be kept in mind. There are three basic reasons for such
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limitations

U Arstly, the judicial machinery can be set in motion only when

someone comes {6 the court to do so. The courts are responders rather
then initiators. Passivity chatacterizes the coutts in comparison with other
branches of the government. Curiously, zocial change can occasionally be
brought about by not using the court machinery at all. For example, the
general reluctance to prosecute for cartain forms of aborton (3 crime
under the Japanese penal code) may have comtributed to considerable
change in Japanese society by decreasing the birth rate and increasing the
proportion of small families, But this result is rather due indirectly to the
policy of the poilcs department, a part of the executive, The function of
crimingl justice is thus always depandeat on the policy of the executive,
Not pursuing such issues, we limit the scope of our consideration to the
civil side, where private initistive determines the use or nonuse of ihe
judicial machinery. Whether a parson decides 10 go lo court or not
depends on many fzctors,

It Is generally admitted that the Japanese do not like to bring a
lawsuit. -The number of lawsuits is certainly much less than in the United
States, Germany, or France. It could be a resull of the nonlitigious
character of the Japanese people, Professor Haley (1978) doubts this,
howaver, and has proposed the hypothesis that the Japanese are as
litigious as other people, but ara only prevented from bringing suit
because of their difficuit court system. Another possible expianation
could e that the total number of disputes in Japanese socisty is less than
elsewhers, sithough the dagree of litigiousness is similaz. Whatever the
correct answer may be, the Japanese do resort to the court. But there are
at {east three harriers (o overcome.

The first bicrier is psychological, It originates from the [esling of
discomfort most people have with g dispute, Becsuse of such discomfort,
one tries not to cecognize even the existencs of the dispute. But when a
grievance passes 4 certain bearable point, oue lakes an action to seek
relfef, such as bringing a suit to court. Perhaps this mechanism is
common to all cultures. if the Japanese are different, their bearabls point
may be higher than eisewhere. But the psychological barrier sesms to
becoms lower in Japan In a number of situations—notably, where a
grievancs s shared by many others aod an action [or relief can be laken
coliectively; where a grievance is directed against an impersonal body llke
the government or a'corporation; and whers the ptocess of resolving the
grievance does not imply too much direct conlrontation.

The second barrier is economic—namely, the availability of money
and the time needed to go 1o court. This bastier becomes a particularly
prohibiting factor when the result of an action eannot be clearly foreseen.
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The third barrier Is the availability of proper legal service. Good
legal service is essential in 8 difficult case, Therefore, this barier Is low
for 2 simple case. When we consider the social impact of court actions,
this barrier i% very Important, because socially influential cases normally
{nvelve novel questions of law and complicated questions of fact Only an
imaginative and energetic legal service can engage such purposes. In large
cases the task c2o be accomplished through 2 concerted effort of many
lawyers. '

; Secondly, the judicial machinery can work only according to the law. -
Procedura and substance are both regulated by law. I there Is no

procedurs 1o attain an objective, no relief can be attempied. It would
have been just s waste of time under the Meiji Constitution to sesk refief
from unconstitutiona! legislation, becauss there was no procedure for the
constitutional raview of legisiation, In addition to the available procedure,
thers must also be a proper substantive rule of law which permils
particular relief. This poses 2 more subtle problem because there are
always subtle possibilities as well as definable limits In legal interpretation.
A judge’s responsiveness to subtle questions of interprecation varies, R is
Inevitable that his conciusion will be affected by unique features of
personality and background. The legitimacy of his conclusions could be
derivative of the independence of his mind as well as the procedural due
process he observed. ’

" Thirdly, the judicial procesding Is Intended, a5 a.tule, to affect only
the parties to it If so, any social change cannot be expected from i,
because a Socia! change is something that affects everybedy in 4 society,

. But the fact Is that there can be some de facto effect of & court procesding

upon others, even the society generally, When a provision of law is
declared unconstitutional, It is likely to be deleted voluntarily by the
logistature. Even il an action Is lost, the vary fact of bringing the action
to court can trigger the political process to remedy the situadon. Such
resuils do not occur automatically, Ceruin efforts must be made to
mobilize machineries for social change in connection with a coun action,
such as 2 community movement, a labor movement, the mass media. et

. Such de facto social effects will be greater when the number of persons

Involved in a court proceeding is large. The strategy of so-cafled mass
gction aims at this, All this shows that a court action as such can have
fittle, i any, social impact.
SOME REFLECTIONS ON NEW INSTITUTIONS

Taking these conditions into account, 1 shall proceed 10 evaiuate how
the post-war reforms of the court system could and did work to bring
about social changes during the past thirty years. [ begin with some of the
new insututions.
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] Coyre. This court, particularly lis Family Division, succeeded
in removing Some of the sforementioned barriers by making lisell very
_accessible to citizens. It Is said that when asked.sbout the location of ths
courthouse in town, an ordinary citizen would be likely 1o indicate the
Family Court rather than the District Court. The Family Court was
founded at the same time as the promuigation of the radically progressive
new family laws. The court was instrurnental In having the ideals of the
new family laws permeate the citizenry. Family conciliation was utilized
to educate the people, $o to speak. It was also a convenient device by
which the court could lisell avoid a socially inadequate result of the new
faws. Taking the middle way became possible in concillation, whereas in a
decision the result would of necessity be for one side or another,
Interestingly enough, the institution of conciilation promoted 2 social
¢change intended by the substantive rules of the new family laws and, at
the same time, mitigated any adverse effects, Moreover, many disputes

which would have been resolved previously within a family—for example, .

through the assertion of paternal or joint family authority—have besn
brought .to conciliation because the family is no longer capable of
performing such a functon, especially once legal support of such authority
is withdrawn. In this sense, Family Court conciliation has constituted 2
useful tool of conflict dissolution in a changing society.

Summary Court. ‘This new court couid have become 2 significant
instrument for consumer justice. But, as explained before, it failed to
make itself sufficiently acezssible to ordinary citizens by removing some of
the barriers to accessibilly mentioned earlier. Small grievances of
consumers are now belter processed by consumer centers often run by
tocal (city or prefecture) governments, Such coniact costs nothing, and is
rapid and effectve, t00.

The civil conciliation taking place In Summary Courts has in general
been successful, These processes are not a post-war institution, but wers
started in the 1920s in order to cope with the social changes occurring
after the First World War in such matters as housing disputes, agricultural
tenancy disputes, and family disputes. Their contemporary function
should not be ignored.

Congcilistion prospers in the Summary Court, but siso has been
utilized successfully In some extrajudicial institutions, such as the local
and ceniwal Pollution Control - Commissions, the Labor Relations
Commission, and the Constructions Disputes Dissolving Commission.
Thess are areas where the substantive law is not yat firmly established and
where a cise-by-case consideration is highly needed.

Al one time, oiwil conciliaion within Summary Courts had to
assume the task of trying a large amount of traffic accident cases, By now
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thesa cases are not particularly numerous, beciuse the substantive niles
goveming fault have been relatively well esublished through previous
courts® decisions, Now traffic sceident disputes can be bstter settled in an
Automobile Accident Disputes Settlement Center, an extralegal private
organization. Such utilizadon again demonstrates how conciliation Is only
partially processed In legal institutions and how social change Is only
{ndirectly influenced by court procedures,

" The Supreme Court ond Constirutional Review. By its very nature, 2

constitutional decision should have great social 2nd political impact. In .

fact, the fabor movement, for axample, has been much affected by the
Supreme Court's decisions on whether or not public employees have a
tight to stzike. It frst upheld the consttutionality of 2 restriction on
sirikes, then loosened its atitude, and finally went back to the original
strict positon. There are only nine or ten occasions on which the
Supreme Court has held a State act, Including legisiation, unconstitutional,
But what kind of social change eventuated rom each of them is 2 good
question. Some decisions have not even besn followed by legislative
sction. A 1973 dacision holding unconstiwutionat a Penal Code provision
punishing patricide more severely than normal homicide was unpopular
among the members of the Liberal Democratic Party; and no amendment
or deletion of the provision has besn made, A {976 decision held
uniconstitutional the way voting districts were organized because the
weight of each vots differed very much from district to district. But this
decision did not aullify the result of the pasticular election attacked by the
plaintiff,

. --Constitutional decisions upholding the soastitutionality of given laws
are numerous, They have frequently approved the present state of affairs
as meeting the constitutional standards, These decisions are more or less
conservative politically (for example, decisions upholding restrictions on
demonsiradons) as well as socially and cuituraily (for sxample, decisions
on obscenity), The Supreme Court has not had the occasion to respond to
the constitutionality of progressive acts passed by the legislature, 2
situation most unlikely to change, given the generally conservative
orientation of the Liberal Democratic pany. -

However, it tmusi be admitted that the very institution of
constitutional review has brought about one major social change, & society
hes been developing in which the constitutionality of legistation and other
State acts can be discussed freely before a court of law. Constitutional
sorms have become the norms of positive law. And here we should not
overlook the role of an active bar which has presented those issues to the
court, removing the legal service barrier of the private panies.
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The Supreme Court his besn more lanovative lo nonconstitutional
matters, It has issued a series of decisions protective of the socially weak,
testricting the landlord’s right to rescind the lease of a house, protecting
the interests of an unregistered wife, interpreting against the language of
an And-Usury Law oa the payment of interest as part of principal,
relieving the victims of medical malpractics by lessening the burden of
proof, ete. In criminal cases, it has several times exercised its excepdonal
power 10 reverse conviction on the ground of an error of facts, Whether
these rather liberal decisions could have come out from the highest pra.
war court or whether they ara really 3 result of the post-war reform of the
court cannot be answered.

Administraiive Litigadion. Here main issues center around the proper
relstion between judicial power and that of the executve. Courts have
often refrained from giving any relief, saying that the autacked act of an

-administrative agency falls within the proper discretion of the agensy,
thereby upholding the vaildity of the act. Courts have aiso dismissed
many attacking actions by saying that there is not yat an adminisirative act
JYulnerable enough in its application to become a proper targer of an
attack. This has been particularly detrimental to plaintiffs, given Japanese
administrative practice, which more often takes the form of informal
“administrative guidance” rather than a formal administrative ordet or a
clearly identifiable act of administration. But probably the most
controversial issue in this area s the problem of standing to sue: the
questjon of whether 3 particular plaintif has sufficiant legal interest to
attack 3 particular administrative act. Courts have been rather restrictive,
generally requiring actuzl harm to the plaintif®s interest specifically
protecied -by law. This doctrine has Hmited the availabllity of judicial
relief In the environmental fleld. Many actons have been brought
attacking 2 grant of license o build a power plant or petrochesnical plant,
for example, by the residents nearby. The weli-known Osaka Alrport case
{see Chapter 2) raised the issue of whether residents can enjoin the
operation of an sirport, 2 public agency. Osaka High Court granted such
an [njunction, but the Supteme Court reversed i, saying that an
injunction is too much judicial Interference with administrative power,

Here again, one thing cannot be disputsd: the new institution of
administrative litigation has brought about a society In which an act of
administratjonn can be attacked by the persons affectad. Such a general
ruls was lacking under the pre-war system., And again we must also think
about the bar's ingenjous activities on behall of this law despite the
conservative disposition of the Supreme Court.

The New Posiion of the Practicing Bar. This leads me to the last, but
not the least, important point I would like to make: the role of the bar in
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social change. As suggested earlier, this kind of caption would have been
aimost, If not totally, irrelevant under pre-war conditions. Today the bar's
initiaive In socially imporant problem aress cannor be passed over
without mention. .

Perhaps the firm notable success of triat lawyers was in poliution
cases, These cases were originally [ostituted by a group of lefist fawyers
with a strong political motive to use litigation as a tool to make kaown the
vices of the capiwalistic economy, to attack the government policy of
expanding the economy, to organize pollution vietims politically, ete. But
the problems so uulized were real and also came to attract the attention of
politically “neutral® people. Such -politically neutral lawyers soon became
Sympathetc to the causes and came to consider “public interast® activigies
s a normal part of their professional concerm. A host of litigations

- followed, involving a ‘'right to sunshine,”” a “‘fight 1o 2 healthy
* environment,” or a “right to seashore,” 3s well as product lability of
- drugs, medical malpractice,. and. other copsumer. issues, There Is no
- longer any inhidbition on the part of praciging lawyers to mise novel
. Questions of law and to attempt to persuade the courts in what some
consider aggressive moves. Such gctivites are reported daily in
newspapers or other mass media, In pre-war Umes, newspapers only
reported criminal cases that attracted public auention. Nowsdays they are
more concerned with civil cases, Whether this is 2 result of 2 general
* social change or a causs of further social change is a difficult question.
Most likely an Interactive process is invoived. One can be sure that the
practicing bar has become instrumental in udlizing the open forum of the
court as 2 means of directing change. This has been made possibie by the
« «iincreased freedom.of action as well as the higher status afforded the bar,
which have resulted from the posi-war refotms affecting the bar and the
standards of legat education.
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Jurisdiction and Procedure of Japanese Courts II
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Nole: A direct appeal may be made to the SUPREME COURT from » judgment of the DISTRICT
COURT or the SUMMARY COURT in which the court declded unconstitutionality of law,

ordinance, ete,
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Judicial Independence in Japan Revisited

.JOHN O. HALEY

Judicial independence in Japan has only rarely concerned outside observers of
the Japanese legal system. Until recently an occasional historical essay,’ a
paragraph or two in a work on Japanese civil procedure,® or brief mention in
descriptive studies of Japanese constitutional law® seemed 1o suffice. Taken
together they presented a generally positive picture.* Japanese judges, we were
told, were able quite early in Japan’s modern history to withstand attempts by
political leaders to direct the outcome of cases.® Despite jealous protection by
judges themselves, the Meiji constitution (1889—1946) could not, however, fully
guarantee judicial independence, particularly in criminal cases, because of the
organization of judges and procurators as justice officials. The Ministry of justice
had administrative authority over the appointment, promotion, and assignment of
both procurators-and_judges, and there was career mobility between the twe
offices.® But these defects were presurnably corrécied under tHe postwar legal
m reforms by transferring personnel administration of career judges to the Supreme

Court.?

Recently, doubts have begun to emerge. Scholars on both sides of the Pacific
question the previous perception of the Japanese judiciary as a politically neutral
organ of state authority. First, senior judges, particularly those in the administra-
tive arm of the Supreme Court, in alliance with conservative party leaders, are
accused of purposefully suppressing progressive tendencies among younger

Fe mell

Note: Mr. Haley is Garvey, Schubert & Barar Professor of Law, University of Washington School
of Law.
5ee, e.g., Barbara Teters, The Otsu Affairs The Formation of Japan’s Judicial Conscience, in Mey,
JAPAN'S CENTEMNIALE ASPECTS OF POUNICAL THOUGHT AND ACTION 3663 (David Wurfel ed. 1971).
2See, €.g., TAxANG HATTORI AND DA F. MENDERSON, Civil. PROCEDURE IN JaPAN 3.02(5] (1983).
5ee, e.g., John M. Maki, Japanese Constitutional Style, 43 WasH. L Rev, 893, 913 (1968),
*The description of judicial administration under the Supreme Court by the late former Chief justice
. Takaaki Hattori, who was 2 leading participant for much of his career, deserves special mention:
i Takaaki Hattori, The Role of the Supreme Court of japan in the Field of judicial Administration, 60
’ WasH. L. Rev. 69 (1984). However, as indicated below, younger Japanese scholars have been
considerably more critical, espedially since the Miyamoro affairin 1971, _
SNearly all accounts of judicial independence in Japan begin with the Otsu case in which Chief
! Justice lken Kojima in 1897 refused to yield to government pressures to impose the death penalty on
I the would-be assassin of the future Czar Nicholas 1l of Russia during an official visit to Japan. The
: standard account is-included in id, at 63~70. For the story with the sequel that allegedly led to
Kajima’s retirement, see J. MARK RAMSEVER & Frances MeCALL ROSENBLUTH, JAPAN'S POUMCAL MARKET-
PACE 142143 (1993). S .
55ee, ong., Hattori, supra note 4, at 70.
7The postwar reforms are summavrized in English in Alfred C. Oppler, The Reform of Japan's Legal
and Judicial System Under the Allied Occupation, in LEGAL REFORMS IN JAPAN DURING THE ALLIED
OccupaTion: Wasi. L. Rav., Special Reprint Volume, 1977, at 20-24. Among the changes Oppler
emphasizes was the ““clear-cut separation of the public progurators from the courts” (at 24).
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judges.? Also decrled is a tendency to assign judges to the procuracy.? Then enter
a provocative pair of exceptionally able American scholars to challenge all
prevailing views.’® Notwithstanding prewar history and postwar reforms, and
going beyond even criticisms of internal judicial administration, they adamantly
deny the independence of the judiciary from direct outside political direction. By
aggressive manipulation, they contend, Japan‘s political leaders actively control
bath Supreme Court justices as well as lower court career judges to obtain the
judicial decisions they want. “In substance,” they conclude, “Japanese judges are
agents of [Liberal Democratic Party] principals.”1

The issue is important. Japan’s legal system has long provided models for others
to emulate. Every legal system in East Asia today reflects at least in part the
influence of Japan’s adaptations of European law and legal institutions.’? If indeed
Japan has been able to devisea judicial system that effectively guarantees the
independence of judges from political and administrative influence, Japan’s
experience is especially significant for those nations in East Asia, especially
China,*? that today seek to institute reforms to ensure the effectiveness of
constitutional and other legal constraints on those who wield political and
economic influence. Litile is to be gained from emulating the Japanese experi-
ence, if, on the other hand, judicial independence in Japan is only a facade. In
short, judicial independence in Japan is worth ancther look.

At issue is whether through cabinet appointment of career judges and Supreme
Court justices, the political groups in power are-not only able to but actually do
effectively determine, if not the outcome of particular cases, at least the ideologj-
<al directions of judge-made and interpreted legal rules. No one questions the
possibility of such control. By lodging the authority to appoint judges and justices
with the cabinet, as detailed below, the postwar constitution was intentionally
designed to achieve a degree of political accountability. At least for the Americans
who contributed to the drafting of the postwar constitution, judicial indepen-
dence did not mean judicial autonomy. Although individual judges were to be
bound by their “conscience” @8Rushin) as well as the law in each case they
adjudicated, direct political contro] over the appointment of Supreme Court
justices and lower court career judges was Intentionally provided. To argue

BSee, ¢.g., Percy R. Luney, Jr., The juditiary: lts Organization and Status In the Parliamentary System,
in JapAnESE CONSTITUTIONAL p>€e 123~149 (Perey R. Luney, jr. & Kazuyuki Takahashi eds. 1493); Setsuo

_ Miyazaws, Administrative Control of Japanese Judges, in Prup C.5. Lewss, LAw AND TECHNOLOGY 1N THE
PaCiFi CommuniTY 263 (1994 )
SMiyazawa, supra note 8.
TORAMSEYER & ROSENSLUTH, Supra note 5.
Tid, at 178,

2Late 19th century and early 20th century legal reforms in both Thailand and China reflecied the'

influence of the perceived success of the Meiji logal reforms, See, e.g., David M. Engel, Law and
Kingship in Thailand During the Reign of King Chulalongkorn, 9 MICMICAN PAPERS ON SOUTH AND
SOUnHEAST Asia at 76 (1975). Neither Taiwan nor Korea had much choice. They both were forged to
relive the Japanese experisnce under military occupation. See, e.g., Tay-sheng Wang, Legal Reform in
Taiwan under Japanese Colonial Rule (1895-1945): The Receptlon of Western Law (Ph.D. dissertation,
University of Washington Asian Law Program, 1992).

. BOn the need to create institutional protections for an independent and professionally competent
judiciary in contemporary China, see Donald €. Clarke, The Enforcement of Civil and Econornic
Judgments in China, CHiNa QUARTERLY (forthcoming 1995).
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therefore that there has not been any political influence is to-question this original
design. In effect in question is the efficacy of the postwar constitutional scheme
itself.

Historical Themes

Japan's judiciary has almost from its inception been organized as a remarkably
autonomous elite bureaucracy within the civil law tradition. In that tradition, as
career government officials, judges neither enjoy the degree of individual au-
tonomy nor the overdy political role of common law judges. They form a highly
specialized, elite corps responsible for the administration of justice and the
interpretation and enforcement of legislated rules. Without powers taken for
granted in common law systems—such as equity and contempt—they depend

mmnaoaoa.vcv,_mnmow%nm:nw;ﬁ%mmasomb@.&mmanamﬁﬂom.&m?m:nnvﬁm&mm
than their common Jaw counterparts. Without jurlés they function under the
burden of ulimate responsibility for determinations of fact and law in every case
they decide. They are also subject to the predominant values of the civil law
tradition, which include an emphasis on legal certainty and uniformity in the
application of law. The result is greater caution and passivity in the exercise of
judicial authority than their counterparts in the common law tradition.™

By the late 19th century in Japan, judicial independence in terms of a
separation of powers, insulation from intervention in the adjudication of particu-
lar cases, and the personal security of judges had been largely secured by
constitution and statute. The 1889 itution provided (article 57) that the
courts exercised their authority in the name of the emperor” (tennd no na ni
oite), thereby insulating the courts from any direct political intervention in the
adjudication of cases by either legislative or administrative organs. Like the
military’s plea that the “supreme command” of the emperor precluded legislative
or executive civilian control, the inscription “in the name of the emperor,”’ placed
prominently in all courtrooms, served as a meaningful reminder to imperial
officials and subjects alike that the emperors judges were not subject to political

- direction. The security of judges was also guaranteed under the express provisions
- of article 58. Japan’s first comprehensive court law,’s enacted pursuant to the

constitution in 1890, established the structure of Japan's contemporary career
judiciary, Judges were to be appointed by the emperor with life tenure. However,
unless physically or mentlly unable to carry out their duties or pursuant to a
eriminal conviction or disciplinary sanction, no judges could against their will be
removed to a different office or court, nor could they be suspended or dismissed
or have their salaries reduced, s These protections were not perfect. For example,
the authority over appointment was delegated to the Mini jee and
judges were made subject to mandatory retirement from active judicial service at
age 65.77 Judges also could be persuaded to resign. The protections did, however,
give judges a significant degree of formal security.

14)aMn HENRY MERRYMAN, THE CviL LAW TRADITION 34--38 (2nd ed. 1985).

BCourt Organization Law (Saibansho kései hi), Law Mo. 6, 1830,

16Court Organization Law (1890), articles 73 and 74,

7Court Organization Law, article 742 (added by amendment, Law No. 107, 1921).
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Judicial independence meant more than protection against outside political

intervention. Of equal importance were statutory requirements to prevent politi- °

cal activity by judges. The political neutrality and professional integrity of the

career judiciary was a critical aspect of judicial independence as understood by

the makers of Japan’s modern state. The 1890 Court Organization Law prohibited

Jjudges “on the active list of the judicial service” from engaging in the following

activities:

1. To publicly interest themselves in political affairs.

2. To become members of any political party or association or of any local,
municipal, or district assembly.

3. To occupy any public office to which a salary is attached or which has for its
object pecuniary gain. '

4. To carry on any commercial business or to do any other business prohibited by
administrative ordinance,®

By the end of the 19th century all judges in Japan were selected by examina-~
tion. The 1890 Court Organization Law provided that judges and prosecutors had
to pass two successive tests. Between the two, a three year period of practical
training in the courts was required.’ Graduates of an imperial university were
exempted from the first but not the second examination.®® imperial university
professors were eligible after three years without examination.?! By 1900 Japan’s
judiciary comprised 1244 career judges, most of whom had been selected
through this process.

In practice the independgnce of Japan's prewar judiciary from direct political
control does not appear to be in doubt. Although in the 1930s judges like other
government officials were subject to the increasing pressures of military and
ultra-nationalist forces and many shared prevailing conservative nationalistviews, 22
there i3 fittle in the record to show any significant change in the direction of the
nb._....”._ Richard Mitchells exhaustive studies of censorship, thought control, and
political repression in prewar japan® confirm former Chief Justice Takaaki
Hattori’s observation that judicial independence remained ﬁ:ﬂﬂuﬁ%ﬂ%@
congidered the most trustworthy of all government officials.2* Inasmuch as the
pool of qualified judges was limited by the examination system—in 1936 there
were still only 1391 career judges, whatever informal pressures might have
persuaded particular judges to resign or retire early could not lead to any massive

BCourt Organization Law (1890), article 72,

19Court Organization Law (1890), article 58.

”Mo:_.n Organtzation Law {1890), article 65.
n”m.w.unm: ggsv_wgnaawanﬁm. &wg%maggdwwegﬁgg penalties for violations of

reservation Law (Chian i h6), see RICHARD H. MITCHELL, JANUS-FACED Jusncs:

PoumicaL naz.zz.m N IMPERIAL JAPAN 99 (1992). !

23in addition to Mitchell’s JANUS-FACED JUSIICE, see his THOUGHT CONTROL IN PREWAR JAPAR (1976) and
CENSORSHIP IN IMPERIAL JAPAN (1983), Mitchell cites repeated examplés of “judges refusing to be bullied
wm %..on..__.uuo.w: and their “scrupulous regard for the letter of the law,” Janus-FAceD Justice, at 151,

¥-{attor, supra note 4, at 74.
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change in the composition of the judiciary. The examination imposed severe
limits on the pool of judges from which politically acceptable candidates could
possibly have been chosen. Nonetheless, judges were not totally insulated from
politics.

Some Japanese scholars view the issue of prewar judicial independence in
Japan more in terms of the long-term influence on both the procuracy and
judiciary of two of japan’s most important ultra-conservative prewar political
leaders, both of whom began their careers in the Ministry of Justice. The first was
Kiichird Hiranuma, who entered the Ministry of Justice in 1888, He was Procurator-
General from 1912 to 19271 and then briefly Chief Justice of the Great Court of
Cassation. [n 1922, as Vice Minister of Justice, Hiranuma reached the pinnacle of
his career as a government official, Late that year he entered politics to become
Justice Minister. Subsequently, he served as Vice President of the Privy Council
from 1926 to 1936, President of the Privy Council from 1936 to 1939, and Prime
Minister in 1939. The second figure was Hiranuma’s ally, Kisaburd Suzuki, who
also began his career in the Ministry of Justice, in 1891. By 1907 he had become
Chief judge of the Tokyo District Court and he later served as a justice on the
Great Court of Cassation. In 1912 Sikzuki was appointed procurator of the Great
Court of Cassation and in 1927 served as Procurator-General, Suzuki followed
Hiranuma in politics and also became Minister of Justice (1924). He later served
as Home Minister (1928) and president of the SeiyGkai®® political party. The
commanding political presence of both men throughout the prewar period was a
telling reminder of the nexus between politics and justice officials——procurators
and judges.?6 Their ardently conservative views?? were unquestionably felt within
both the procuracy and judiciary. Their careers indicate, however, less the
intrusion of politicians on the career justice officials than the reverse. Such
political activities by former prosecutors and Justice Ministry officials ray help to
explain why the Seiytkai’s political rivals in the Minseitd were among the most
vocal critics of the Justice Ministry’s administrative control over the judiciary.8

Others also voiced concern over Ministry of Justice domi judiciary.
The Japanese bar was especially active i g a change.?® The close identifica~
tion of judges with the procuracy was considered an unjust obstacle for defense

25ee, e.g., Shimizu Makoto, Senzen no horitsuka ni tsuite ikkssatsu (Some thoughts on prewar
Jurists), in GENDAI NO HERITSUKA (CONTEMPORARY JURISTS), Gendal hé (Cantempaorary ki) 818 (1966).

26§yl lost his seat in the Diet in the 1936 election. Tetsu Katayama, later to become Japan‘s first
Socialist prime minister, placed first in the same district, Asa SHimeun, Jan, 22, 1936, p. 1.

Tgoth Hiranuma and Suzuki were instrumental in enabling the enactment of the Peace Preserva-
tion Law of 1925 and the subseq ppression of socialist ist activities.

2Sec, o.g., ASAH SHMBUN, July 9, 1936, p. 2, on the Minseitd’s deliberation of proposals for legal
reform that initially included placing the Ministry of Justica’s administrative authority over judges
under the Great Court of Cassation, selecting judges from the bar, and abolition of the Ministry of
Justice. Only two proposals were eventually recommended: the unification of the colonial Korean and
Taiwanese legal systems with Japan‘s and elimination of the preliminary trial systern because of its
domination by procurators. ASAH: SHIMBUN, August 11, 1936, p. 2.

2INIHON BENGOSH SHi (HISTORY OF ATTORNEYS iN JAPAN) (Nihon Bengoshi Rengdkat Japan Federation of
Bar Assoclations] ed. 1959).
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attorneys and they were galled by their inferior status relative to both procurator
and judge.30

For the judiciary §8v£ scheme s@lﬁﬁdﬁﬁyﬁf
The administrative authority of the Minisfry of Justice meant that the procuracy

had an often determinative voice in the assignment of judges, including appoint-
meat of the Chief Justice of Japan‘s highest court,® and also could claim equality
of status.*? Since judges were equals within the ministry bureaucracy, it should be
emphasized, they did exercise a significant degree of influence over the adminis-
tration of justice in general and predominant influence over the administration of
the courts. Nonetheless, conflicts were bound to occur and when they did the
potential for prosecutorial influence was unavoidable. Thus it seems likely that
among the postwar reforms desired by the judidiary itself was to gain as much
autonomy as possible. .

Japanese concerns over judicial independence echoed within the small group
of Japan specialists assembled in the United States Department of State in the
early war years to begin preparations for a military occupation of a defeated
Japan.® Judicial reforms were hardly their first priority, however; the transfer of
administrative control of the judiciary from the Ministry of Justice Was-the only
reform related direcily 6 the legal system that appears in their early planning
documents. The first mention of any need for judicial reforms in available
presurrender planning documents is a May 9, 1944 revision of a preliminary
memo on “Japan: Abolition of Militarism and Strengthening Democratic Pro-
cesses,” dated five days earlier and drafted by Hugh Borton, who directed the
effort. The revised version recommended changes in the process for appointing
judges by the Ministry of Justice.* In July 1944 the planning group prepared a
separate memo on the judicial reforms. Entitled “Japan: Treatment of Courts in
Japan during Military Government,” the document commended the high profes-
sional standards of Japanese judges, who received appointment, in the words of
the memo, “after rigorous qualifying examinations.’s The memo suggested no
reforms in the existing system except the elimination of the administrative court

) uomn»a»ﬁcmrm. Shit kariry® to héisei kanry Yudicial administration and legal affairs administration),
in GENON NO HORITSUKA, SUPFa note 25, at 44-60. On activities by the bar to seek reform, see NHON
BENCOSHI ENKAKUSHI (HISTORY OF DEVELOPMENT OF THE JAPANESE BAR) 183197 (Nihon Bengoshi Rengokai
Uapan Federation of Bar Associations] ed. 1959).

Mn 1938, z.!. example, procurator Ralsaburd Hayashi was appeinted Chief Justice of the Great
nomaom Cassation over objections by career judges who favored Judge Torajird lkeda, AsAM] SHIMBUN,
April 22, 1935, p. 2; id., May 8, 1935, p. 2. A year later, however, Hayashi became Justice Minister
and was replaced as Chief Justice by Ikeda, AsaHi SHiMBUN, March 13, 1936, p- 1. Hayashi, it might be
:omx‘ was a relatively liberal reformist Justice Minister.

u”hnm HASECAWA Masavasu, SHIMOKEN NO DOKURITSY (INDEPENDENCE OF JUDICIAL AUTHORITY) 85 (1971).

For 3 general description in English on pre-surrender planning for a military occupation of Japan,
see 5083»53‘ wm_.so,azo NIHON SESAK (AMERICAN QLCUPATION POUCY) {1985} {2 vok.); Marlene
Mayo, American Wartime Planning for Occupled Japan, in AMERICANS AS PROCONSULS: UNITED STATES
MILTARY GOVERNMENT IN GERMANY AND JAPAN, T944--1952, 2-51 (Robert Wolfe ed. 1984); Robert E.
Ward, Presurrender Planining: Treatment of the Emperar and Gonstitutiona! Changes, in Roegrr E.
<<>335 SAKAMKITO YOSHIKAZL, DEMOCRATIZING JAPAN: THE ALLIED OCUPATION 141 (1987).

*National Archives, Diplomatic Section, Notter Files, T-1221 reel 3, CAC 185/1852.

¥Notter Files, T-1221 recl 4, CAC 249, July 7, 1944.
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and some provision to assure the “independence of judges’ from the Ministry of
Justice.36

The presurrender American proposal to protect judicial independence by
transferring administrative authority from the Ministry of Justice was implemented
by the Occupation authorities. The constitutional revisions proposed initially by
the committee headed by Minister of State J6ji Matsumoto, which the Supreme
Commander for the Allied Powers (SCAP) rejected outright, included only one
reform related 1o the courts: the abolition of the administrative court and transfer
to the regular judiciary of competence to adjudicate direct appeals from adminis-
trative decisions. In the end this change would be enthusiastically endorsed by the
Occupation authorities who, like the presurrender planners, were not comfort-
able with the European dichotomy between administrative and regular courts.3”
But U.S. policy demanded more fundamental reforms. A committee headed by
Col. Charles L. Kades, Deputy Chief of Government Section, was formed in
February 1946 to draft 2 model constitution to be presented to the Japanese
officials responsible for constitutional revision.® The point of major contention
within the SCAP drafting committee was the transfer of administrative authority to
admiinistrative organs of the proposed Supreme Court, The views of the majority
coincided with concerns of postwar Japanese progressives who urged the removal
of jurisdiction over judicial administration fram the Ministry of Justice.*® Kades,
however, repeatedly questioned the powers the committee on the judiciary had
proposed for the courts, arguing with perceptive foresight that the “kind of
Supreme Court established in this draft might develop into a judicial oligarchy.”*
The solution, which did not fully satisfy Kades,** was to provide for cabinet
appointment of all judges and electoral review with potential dismissal of
Supreme Court justices.®? By these means some assurance of political accountabil-
ity would balance the implicit powers of judicial review.

No record was kept of the discussions during the marathon thirty-two hour
conference held on the 4th and 5th of March 1946 among the Americans who
submitted the model draft and the Japanese who translated its provisions#2 The
result, however, was acceptance of nearly all of the American proposals on the
judiciary. Japan’s postwar constitution, as revised by a joint American and
lapanese effort and later during deliberations in the Diet, includes nearly all of the

¥d, ar 2.

375ee comments by Commander AR. Hussy, Jr., Meeting of Steering Committee with the Commit-
tee on the ) udiciary, Memorandurn of 7 February 1946, in TAKAYANAGE KENZO, OMOTO ICHIRG & TANAKA
HIDEO, NIHON KEMPO SBITEI NO KATE (PROCESS OF DRAFTING THE CONSTITUTION OF JAPAN) 186 (1984).

MChardes L. Kades describes the making of the postwar Japanese constitution, including this
meeting, in The American Role in Revising Jopan’s Imperial Constitution, POUTICAL STIENCE QUARTERLY,
vol. 104, no. 2, 2115247 (1989).

3See, e.g., Memorandum of Robert A. Fearey, Jr., Comparative Analysis of the Published Constitu-
tional Revision Plans of the Japanese Progressive, Liberal, Socialist and Communist Pardes, Two Private
Study Groups lincluding the Federation of Bar Associations], and Dr. Tekano Masaburo, in VIl
FOREIGHN RELATIONS OF THE UNITeD STaTes, 170 (1946).

“CTARAYANAGY, OMOTO & TANAKA, supra note 37, at 186, 256,

“Yd., at 256.

*Constitution of Japan, article 79, paragraphs (2) and (3).

“35ee Kades, supra note 38.
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provisions and much of the language related to the judiciary of the original SCAP
model.* The provisions for judicial independence were almost identical. The
Constitution of Japan provides:

Article 76.

All judges shall be independent in the exercise of their conscience and shall
be bound only by this constitution and the laws.*5

Article 80. The judges of the inferior courts shall be appointed by the Cabinet

from a list of persons hominated by the Supreme Court. All such judges shall
hold office for a term of ten (10) years with privilege of reappointment,
%.‘os%n that they shall be retired upon the attainment of the age as fixed by
aw,

The judges of inferior courts shall receive, at regular fixed intervals, adequate
- compensation, which shall not be decreased during their terms of office.

. Several themes emerge from the events and concerns that led to the particular
institutional structure of Japan‘s independent judiciary. A judiciary free from
direct political direction and control was institutionalized from the beginning, The
postwar reforms from both American and Japanese perspectives were intended to
preserve this independence but also to end administrative —particularly procura-
‘torial—influence and to elevate the status of judges over the procuracy. Balancing
judicial autonomy with political accountability was more of an American concern.
Less apparent but still evident was the underlying emphasis on the need for public
trust in a professional judiciary. In combination with events in the early 1970s
these themes reinforced the tendency toward even greater judicial autonomy.

* Judicial Autonomy

Despite the attempt to assure a degree of political accountability, Japan‘s new .

no:mna:.m.o:m_. structure has operated to ensurg greater not less judicial autonomy
and political insulation. At least to this extent, Kades” fears of a judicial oligarchy
have been realized, albeit without the powers that would have given them cause.
Yet the political checks remain and do influence judicial administration. Those
who administer the career judiciary are mindful that their autonomy depends on
the trust of muo_ag leadership in their ability to maintain a corps of effective and
competent bcawnwo whose dedisions are within predictable and generally accepted
parameters. Individual judges also function within the shadow of potential
political iatrusion. They cannot help but be aware that in adjudicating highly
v:E.Q.nmg vw_._nnmf sensitive cases, they can be held professionally accountable
for their dedisions. Nevertheless, direct oversight is exercised by judges them-
mmzﬁ.dﬁ response of the judiciary, particularly senior judges in charge of its
administration, to the potential politicization of the courts in the 1970s, secured

M.Wmm Constitution of Japan, chapter VI, articles 76-82.
\ more accurate: translation of this provision would read “judges shall exercise their authority jor
M..ﬂomaﬂa .:a,wugng in accordance with their conscience and shall be bound by this 3:&8@.3:

{

JUDICIAL INDEPENDENCE IN JAPAN REVISITED 9

the necessary political and arguably public confidence for them to continue to
claim immunity from politics. [n the end, however, the judiciary, not the political
branches of the Japanese government, determines the parameters of responsible
judicial behavior. This conclusion is best understood through dlose examination of
the process for appointment and promotion of caréér judges as well as Supreme
Court justices, the career judiciary’s inflience on the Court, and the mechanisms
for judicial socialization, These are among the principal factors that help to
explain the cohesion of the judiciary and its autonomy.

Appointment and Promotion

Japanese judges generally spend a professional life of thirty to forty years within
a nationwide or unitary court structure that they themselves as judges administer.
They begin their professional lives usually in their mid- to late twenties upon
graduation from the court-administered Legal Training and Research Institute,
spend the first ten years as assistant judges until their appointment as full judges
for ten year terms. Reappointment has been routing and moge than half continue
to serve unti] they reach retirement age at 65.% (Mandatory retirement for both
Supreme Court justices and summary court judges is atage 70.)

The selection of assistant judges begins with entry to the Legal Training and
Research Institute on the basis of what is widely recognized as Japan’s most
competitive national examination. Although formally appointed by the cabinet
from a list of nominees presented by the Supreme Court, the selection Is actually
made by the .personnel bureau of the Supreme Court, which prepares the list.
Assistant judges are formally appointed to ten year terms. At the end of the ten
year term, they are eligible for appointment as full judges, again for a teem of ten
years. Nearly all are promoted. In each instance that reappointment has been
denied, the personnel office of the Supreme Court made the decision. The judge
was not included on the list presented to the cabinet for appointment.

Despite the greater potential for at least indirect influence on the Supreme
Court by political leaders and the electorate, it mwgmmm;\ln.ﬂm.mn one Wmm_Pml most
autonomous highest courts in the industrial world. Appointments to the court are
formally among Japan’s e ignificant. The Chief Justice is nominated
by the cabinet with cererionial appointment by the emperor and is accorded the
same rank and salary as the prime minister. The other fourteen justices have equal
rank and salary as ministers of state and are appointed by the cabinet. The
statutory requirements for appointment to the Supreme Court are rather broad.
Avrticle 41 of the 1947 Court Organization Law*? provides:

Justices of the Supreme Court shall be appointed from among persons of
broad vision and extensive knowledge of law, who are not less than forty
years of age. At least ten of them shall be persons who have held one or two
of the positions mentioned in item (1) or (2) for not less than ten years, or one
or more of the positions mentioned in the following items for a total period of

46 The source for the data on judges is ZENSAIBANKAN KEIRE SORAN (RECORD OF CAREER HISTORY OF ALL
Juoces) (Nihon Minshd Héritsuka Kyokal Japan Democratic Lawyers Association) and Shihd Selds
linkai fJudicial System Commission) eds. 1990).

47Saibansho hé {1 »w No. 59, 1947).
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twenty years or more:
(1) Chief judge of a high court
(2} Judge

(3) Summary court judge
(4) Public procurator
(5) Lawyer
(6) Professor or assistant professor of jurisprudence in a statutorily desig-
nated university.
Hence the potential for political appointments is rather great.

In fact, howéver, since the fi ﬁmc.magmm_mﬂaww»«m? if ever have purely
political considerations influenced even the appointment of the Chief Justice. Ina
paper on the administrative control of the Supreme Court’s General Secretariat
over individual ?aw@n\&ﬁv.n@w%h%m that the promotion of Justice
Kazuto Ishida as Chief Justice in 1969 was the result of the-advice-to-Prime
Minister Eisaku Sat® by a conservative politician, former Justice Minister Tokutard
Kimura. Although Miyazawa:suggests_that_the recommendation of Ishida over
Justice Jird Tanaka, a former University of Tokyo law professor, was motivated by
concerns over a series of liberal decisions, Kimura was, as Miyazawa emphasizes,
2 long time frierid and former colleague of Ishida. In any event, such incidents
have been rare certainly since 1969, Who becomes a Supreme Court justice or
the Chief Justice has been largely determined by _the judges who_administerthe.
Judiciary. More typical than the Ishida appointment is the Mainichi Shimbun
Social Affairs Bureau account of the appointment of RyShachi Kusaba as Japan’s
twelfth Chief Justice in February 1990.4° Two months before the appointment,
soon-to-retire Chief Justice Kydichi Yaguchi visited the official residence of
then-Prime Minister Kaifu. The purpose was to inform the Prime Minister of the
judiciary’s choice for his replacement, a choice made with the participation of the
principal administrators of the judicial branch-—all career judges themselves.

_Kaifu did_not object. As one official is quoted to have said (ranslated into
idiomatic English): *“We wouldn’t have the vaguest idea who anyone they might
suggest was, and we wouldn’t have any way of finding out whether they would be
sutable. The Supreme Court people have researched this. We trust their judg-
ment.”’s® A similar procedure has been followed in the appointment of every
Chief Justice for 2 quarter of a century. Trust counts.

Prime Minister Kaifu’s trust had context. Since 1971 the judiciary has denied
promotion and reappointment as full judge to only one assistant judge, That year
Assistant Judge Yasuaki Miyamoto was excluded from the list submitted to the
cabinet. No reason was given, but the cause was widely acknowledged: Miyamo-
to’s membership in the leftist Seihokyd (Young Lawyers Association, Seinen
Héritsula Kyskai), which had been formed in the early 1950s. By 1971 about
230 judges had joined, many during the late 1960s at the height of radical
student activity in Japan. The senior judiciary was clearly concerned and began

“iyazawa, supra note 8.
49 KENSHO-SAIXOSABANSHO: HEFUKU NG MUK DE (VERIFICATION-SUPREME COURT: INSIDE THE JuDIGIAL
ano@ 2632665 (Mainichi Shimbun Shakaibu ed. 1991).
Id. at 266,
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1o take a variety of steps to prevent the Seihdkyd influence.S! Nearly two-thirds
of the Legal Training and Research Institute apprentices denied appomtnint as
assistant judges between 1970 and 1976 were SeihOkyd members. Career
judges who belonged were subject to discriminatory treatmient in court assign-
ments and promotions. Still, denial of reappointment was an extreme measure,
and the response to Miyamoto’s denial wasimmediate. Nearly a third of fapan’s
judiciary protested in one form or goﬁm&?ﬁﬁ and books dénouncing the
case poured forth. .
For many the independence of individual judges from-the j

m udiciary.itself-was
the Tsue. In the words of Tohoku University law profésss? Toshiki/Odanaka,
Froih-the perspective of judicial democracy (minshushugi shihoy~rractive
assodiations of judges are 10 be welcomed, for through them democratic move-
ments of various forms and organizations must develop within the courts,”s? And,
as Odanaka noted, judges also enjoy basic civil rights and freedorns. New
consideration was given to the ambiguous words of article 76, originating in the
American draft of the constitution, that judges were to be “independent in the
exercise of their conscience.”®* There was no question, however, that the
dedisions on appointments, reappointments, and assignments were made by
judges, not politicians.

We need to recall first their broader context in evaluating the importance of
these events. They occurred in the midst of a decade of global radical student
activity. Paris, Berkeley, arid Pragué nolessthan Tokyd Wittiessed student protests
%gainst those in authority. Beginning in 1966 students in Tokyo began to occupy
university buildings. The general education campus at Kyoto University remained
occupied for nearly a decade. Demonstrations were so violent at the University of
Tokyo that in 1968, for the first and only time in its history, entrance examinations
were cancelled, Consequently, there was no graduating class from the 76dai law
faculty in 1972.

Other countries experienced similar challenges. The experience of the ltalian
judiciary during this period, as described by Frederic Spotts and Theodore Wieser,
is especially relevant:

The problem began in the Fascist era when the Piedmontese model of a
politically neutral judiciary was increasingly compromised. By 1945 ltaly was
in the hands of a judiciary that was deeply conservative in its approach to the
law and the role of the courts. The senior judges, being at the top of a tightly
organized judidial system, tacitly imposed their own points of view on the
new judges as they rose through the ranks. But when they lost control of

* S'Nearlyall reeant discussions of judicial independence in Japan focus on the Miyamoto and related
incidents. They generally include full accounts. See, e.¢., Luney, supra note 8, at 140-143; RAMSEVER &
ROseNBUSTH, supra note 5, at 7 64-168, Setsuo Miyazawa does not deal with the Miyamoto case but
does provide the best description of related incidents. Indeed, his Administrative Control, supra note
8, isin effect a study of the measures senior judges in the Supreme Court’s administrative office took 1o
preventwhat they saw as a threatenied takeover of the judiciary by Japan’s radical left.

S21(EDA MASAAKE AND MORIYA KATSUHIKOD, SAIBANKAN NO MIBUN HOSHO (GUARANTEES FOR JUDGES” STATUS)
357 (1972).

830 danaka Toshili, GENDA SHIHO NO sHISS (THE IDEA OF THE CONTEMPORARY JUDICIARY) 28 (1981 edl).

See, e.g., id. at 235-245,

v
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promotions, they lost their hold on the subordinate judges. A sense of
intellectual liberation swept through the judiciary. Younger judges in particu-
lar began to challenge both their superiors’ authority and their theory of law.

This disagreement coincided with the wave of student and worker unrest in
1968~69, which radicalized a large number of judges, especially the younger
onesin the North, diiving fiany of them t6 the exiremé left. By the end of the
1960s the judiciary was split from top to bottom over isSles as basic as the
tiire~of-law and the fole"of judges: The consequénce Was 4 poliical
polarization that fractured thé unity of the judiciary and has impeded the
administration 6f justioeiss T e

Spotts and Wieser conclude that the Italian judiciary’s Joss of political immunity

also led to a loss of independence as the ltalian judicial syétem_incréasingly
became “prey” to government and other éxternal pressures on individual judges
intended *to-cajole or intimidate magistrates into” redirecting their activities &r
dropping a case.”’56

_The parallels to Japan are striking, and the contrasts even more striking. In
Japan, the Miyamoto incident had two apparent if somewhat paradoxical conse-
quencES.First, it affirmed the Trust 6f conservative political leadership in the
judiciary’ ¥ self~palicing mechanisms to prevent idéological shifts leftward. With-
out belaboring the obvious, prior to 1970 senior judges in Japan, in contrast to
Italy, had not lost control over judicial promotions and the attitudes and activities
of younger judges. N&Fifi exercising that control did the Japanese judiciary lose
the confidence of either the government or the public.s” Instead the career
judiciary in Japan strengthened its influence on Japan’s highest and most political
court. : -

Second, however, the embarrassing outcry it produced among scholars, law-
yers and, more importantly, judges themselvis made it difficult for any futire
judicial administrators ever again to deny reappointment and promotion to
assistant judges for political reasons. As a result the judiciary as an institution
gained both greater political trust and more secure judicial tenure. In any event
the stakes were high, particularly with respect to the character of constitutional
decisions. This is best understood in terms of the career judiciary’s influence on
Japan’s highest and most political court. T

The Career judiciary’s Influence on the Court

All butfoug of Japan’s twelve chief justices have themselves been career judges.
Only onéTawyer (Fujibayashi), appointed in 1976, followed the next year by the
one prosecutor (Okahara), have held the office. Two University of Tokyo law
professors (Kotard Tanaka and Kisaburd Yokota) were appointed back to back as

Hﬂﬁoﬁn@oﬂa & THEODORE WIESER, IraLy: A DIFFICULT DEMOCRACY 158159 (1986),
584d. at161.

S7japanese public opinion polls consistently find significantly higher Jevels of public trust in the
courts than in any other major Japanese institution, including universides, labor unions, the national
railways, and large business enterprises. The Diet ranks last by large margins. Set, 2.g., National
Yorniurd Poll Nos. 447 (June 1983) and 348 Qune 1989).

,
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the second and third Chief Justices in 1950 and 1960. The remaining eight were
all career judges, five of whom had previously held the position of Safkésai jimu
s6chs, the judiciary’s highest administrative post. 5

similarly, by convention a third of all Supreme Court justices are appointed
from the career judiciary, with another third from the practicing bar and the
remaining five of the fifteen justices other persons of “attainment in their
profession with a knowledge of law.” Thus at least five of the fifteen justices at any
one time have spent their entire profesSional lives, usually from their mid-
twenties, as judges. Between 1947 and 1992, for example, 107 persons served as
justices. Excluding the first appointments in 1947,-which included three former
Great Court of Cassation justices and one former Councillor of the Administrative
Court, of these 107, 35 held a high judidal post at the ime of their appointment,
and all but one of the 35 were in fact career judges. Four others had begun their
professional lives as judges:~ ~ ’

Equally significant are the career paths of the justices selected from the
judiciary. Of the 35 judges who have béen appointed to the Supreme Court, 32
were serving as chief judge of a high court atthe time of appointment: 15 from the
Tokyo High Cotirt; 10 from the Osaka High Court, 4 from the Nagoya High Court,
and 2 from the Fukuoka High Court, with the most recent appointment from the
Sapporo High Court. A justiceship is thus the highest rung of a career ladder that
has been consistently determined first by the judge’s séniors and at the finish by
his or her judicial peers, not agencies, political or otherwise, outside of the courts.

The relative Jack of ruling party or other political influence on Sipreme Court
appointments'is also indicated by the non-careerjudge appointees. Since the
appointments of the first justices in 1947, 29 lawyers, 10 prosecutors, 9 legal
scholars, 4 diplomats and only, 5 administrative officials have been appointed. Of

the lawyers, a third (10) Were bar présidents'and 3 were vice presidents at the
time of their appointment. [n addition, Shunzd Kobayashi, who was serving as
Chief Judge of the Tokyo High Court at the time of his appointment, had spent
most of his professional life as a practicing_attorney, having also served as
president of the Second Tokyo BarAssaciation. The predominance of former bar
officials exemplifies the influence of the bar itself, rather than political leaders, on
which attorneys are selected to become justices. One of the nine legal scholars
and two of the five former administrative officials were also former judges, and
one of the legal scholars was a former attorney. Moreover, all of the five former
administrative officials were serving in one of Japan’s most politically neutral
administrative posts as_head of the Cabinet Legislation Bureau or its Diet
equivalent at the time of appointment. Even in the case of the four diplomats

appointed to the Supreme Court, all of whom were former ambassadors who rose
through the ranks of the Foreign Affairs Ministry, political coriSiderations appear to
have been secondary to a purely bureaucratic concem to rewaid Tiembers who
have served-well:—— UrSlYy Bureauarans e :

One of the most strilking features of the composition of Japan‘s Supreme Court
is the age of the justices. Since 1952 only.twojpersons csamm%mmv.rv\mwa of age
have ever been appointed to the court, Jird Tanaka and Kenichi Okuno, both of

M e I

SBIENSHO SAIRGSAIBANSHO, supra note 49, at 265,

{
%
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whom were 58. Only one justice was sixty. No one born after 1929 has ever
served on Japan’s highest court, and all but three of the 108 postwar justices have
served less than ten years. Not until 1990 was anyone appointed who received
legal education in postwar Japan.

Japan’s career judges staff all of Japan’s district and high courts as well as the
principal administrative offices necessary for the management of the entire

juidicial branch. in addition, about thirty chdsakan (or research judges) are
appointed from the senior ranks of the "Giréer judiciary Yo assist the Supreme
Court. As a result, the influence of Japan’s career judges extends throughout the
judicial system from the Supreme Court through the summary courts. No

governmental organ in Japan enjoys such extensive autonomy or freedom from
political control or influence. T T ——

Socialization of the Career Judiciary
This is not to say, however, that judges in Japan have the sort-of individyal

N:S:OSE.E% British and American traditions or even the French civil
TEwtradition. To the contrary, judges in Japan aré intentionally denied such
independence. Many Japanese scholars, such as Setsuod¥iiyazawa criticize this
lack. They tend to neglect, however, the benefits of both certainty and uniformity
that such independence would preclude.
In order to maintain as much uniformity and certainty in the law as possibie, the
Japanese judiciary is structured to ensure the greatest possible cohesion_and,
conformity. In the words of former Chief Emnnmnm.mmﬁav although *“the Supreme
Court is not allowed to order a judge to do or not do something in connection
with a case before him upon the pretext of administrative supervision, it may issue
general instructions to judges with regard to the disposition of judicial business as
a whole,”? By continual rotation, collegial decisionmaking, seminars, and peri-

odic conferences, w».a.anmxbnﬁum.wF ges of a single district or high court,

Japan's judges seek to avoid inconsistency in all aspects of the judicial process
from the initial filing wm a lawsuit through the final decig§ion on appeal.
The spcialization of young assistant juciges is given the highest priority. Again in
the words of the late Ozmammﬂ_.nm m_\an_w:m B R
The most important task of the judiciary is the training of younger, inexperi-
enced assistant judges. In addition to the daily training of junior members of
a three-judge bench through hearing and trying cases, the training for
agsistant judges is roughly divided into five programs. The first is a compar-
atively short introductory course given to assistant judges immediately after
their appointment. Its purpose is to provide them with a general idea of their
future work and to aid them in preparing for judicial service. The other four
training programs are seminar-type programs given in the first, third, fourth,
and ninth years after their appointment.s¢

The objective of such training, as explained by the judges in the Legal Training
and Research Institute who catry it out, is to ensure the highest degree of

39{anon, supra note 4, at 82--83.
0fd, at 81.
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competence. The emphasts is technical—to enable soon-to-become full judges
who will for the first time be able to decide cases as a single.judge to resolve the
cases before them appropiiately. In-service training sessions for full judges tend to
focus on court administration, such as how to deal with an_enormous caseload in
the most expeditious manner, and on new developments in the law. T

Judicial training is more about case management than ideology. The caseload
of Japanese judges is staggering by nearly any standard., Without any discretionary
appeals, Japan’s Supreme Court justices must decide over 4000 cases each year,
either en banc or as a petty bench. This means that each justice is generally
responsible for reviewing about 1,300 cases annually. Although procedures for
summary disposition have been introduced, the number of appeals the court
mustdecide remains a major pri jier that reduces the quality of its decisions. The
caseload for lower court judges is similar. On average Japanese district court
judges dispose of over 1500 actions per judge each year, of which about 300
involve litigated lawsuits. No summary judgment procedures exist in Japan,
Therefore, all lawsuits filed are either settled or pursued through trial to judgment.
And all judgments must include both the judges” findings of fact and application
of law. Under such circumstances, judicial managément and the efficient disposi-
tion of cases aré given considerable priority over other matters, including any
thought over the appropriate direction of any particular legal doctrine or nation-
wide uniformity-of-judgments.in like cases. Such issues, along with the social
consequences of the courts’ interpretation of particular legal rules and principles,
are of course considered by judges, but these are rarely more than minor
concerns.

Uniformity is not even a stated goal. It is nevertheless a product of the process
and structure for judicial training. Intended or not, the emphasis on three year
rotation to a wide variety of courts nationwide for assistant judges, and tTheir
"s&rvice on threejudge panels, in combination with periodic training programs
prior to reappointment with promotion, above all else represent a process of
sodialization through which the values, expectations, and underlying assumptions
of senior judges are passed down. Younger judges learn—and are intended to
absorb—the standards and expectations that will be applied to them for promo-
tion and assignment. Judicial cohesion and uniformity are the result. :

Such uniformity is strengthened by the yemarkable homogeneity of Japan’s
career judges. The vast majority are graduates of the law faculties of only four_
universities—two public and two private—the URiversity of Tokyo, iyoto Univer-
sity, Chuo University and Waseda University. Among all graduates of the Legal
Training and Research Institirfe zppointed as assistant judges between December
1947 and April 1955, cver 28 percent were graduates of the University of Tokyo,
followed by Kyoto graduates (15%), and Chuo graduates {13%). In fourth place
were graduates of Tohoku University (2%), followed closely by Kyushu and
Waseda (1.7% each).5? These percentages have been remarkably consistent for
the entire postwar period with only a slight decrease in the number and

GIA total of 587 new career judges were appointed between 1947 and 1955, of whom at least 166
were Tokyo graduates, followed by 98 Chuo, 89 Kyoto, 14 Tohoku, 10 Kyushu and 10 Waseda
graduates. The aimanac does not list the university frormn which 177 entering judges graduated, about
30 percentofthe to™ * “or this period. ZENSAIBANKAN KEIREX SORAN, Supra note 46, at 76—2712.



[ careers 6 tiW0 judges sefected at ra
! Courtin 1990. One was born in Tokushima Prefecture on Shikoku in September
! 1937. Agraduate of Chio University, she passed the national legal examination in
| September 1962, entered the Legal Training and Research Institute in April 1963,
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percentage of Tokyo graduates and corresponding increase in the percentage (but
not the number) of Kyoto and Chuo graduates through the early 1960s.52

Several conclusions can be drawn from the educational background of Japan’s
contemporary judiciary. First, in addition to a common sodializing experience in
the Legal Training and Research Institute, the majority of Japan’s judges also share
common undergraduste experiences. Although they lived from childhood in
various parts of Japan, more than half spent their formative years as university
students in metropolitan Tokyo. They were taught and presumably influenced by
a handful of elite legal scholars, who also probably graduated from the same
universities. Especially in the case of University.of Tokyo graduates, their class-
mates and closest university friends, both radical and €onsérvative, are most likely
to have either become government officials or joined one of japan’s major
financial or industrial companies, if they have not also passed the national legal
examination and become either a procurator or lawyer, In other words, Japan’s
judges are members of the small, cohesive economic and political elite that
dominates both conservative and radical politics in Japan.

The relative stability of the judiciary is another one of its predominant character-
istics. Of the 77 judges appointed in 1960, for example, 45 (58.5%) were on the
bench thirty years later in 1990, two serving as summary court judges after having
retired. One had reached mandatory retirement age and three were deceased. Of
the others who had left the bench before mandatory retirement age, three
resigned within the first five years, one to join a law faculty, the other two to enter
private practice. Eight resigned after serving twenty-five years 25 a judge, four to
becomeridtanefiand four to enter practice. All of the remaining 17 resigned to
enter private practice, six having served five to ten years, six, ten to twenty years,
and five, twenty to twenty-five years.

The career path of Japanese wcnmm.w is equally stable. Take, for example, the

n

and graduated with the 17th class in 1965. In April of that year she was appointed
assistant judge and posted to the Osaka District Court. Three years later she was
transferred to the Kanazawa Family Court. And three years later she was assigned
to the Ministry of Justice, where she served for seven years (1971-1978). in April
1978 she was transferred to the Urawa Family Court and in 1980 to the Tokyo
District Court. A year later she was appointed as a ch6sakan. In 1984 she returned
to the bench as a judge of the Tokyo District Court and was assigned general
administrative responsibilities for that court in 1986. In April 1990 she was posted
to the Tokyo High Court. .

The second judge was also appointed in April 1990 to serve on the Tokyo High
Court. Born in Aichi Prefecture in March 19471, he also graduated in the 17th class
of the Legal Training and Research Institute and was initially posted to the Tokyo

&2Between 1956 and 1960, 65 out of 392 new assistant judges were Kyoto graduates and 62 were
Chuo graduates, &s compared to only 82 listed Tokyo graduates (120 judges had no listed university
affiliation). There were only 7 Tohoku graduates and 11 Waseda g ~sates, /d.

{

lom from those sesving on the Tokyo High -
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District Court as an assistant judge. Three years later in 1968 he was assigned to
i the Hachinohe branch of the Aomori District Court. in 1971 he became an
¢ instructor at the Institute and three years after that was appointed to the Naha
. District Court on Okinawa, becoming a fulf judge in 1975, He too was appointed
chésakan, in 1976, and was transferred to an administrative post with the Tokyo
High Courtin 1977. In 1980 he was transferred to the Tokyo District Courtand a
year later to the Osaka District Court. In April 1984 he retumned to the Tokyo
District Court, first to the bench and then from 1986 until his appointment 1o the
Tokyo High Court in general administration.

e S—

Conclusion

Evaluation of judicial independence in postwar Japan should be made within
the broader comparative context of other civil law systems. To consider any
aspect of Japanese law ot fegal structure solely ftom an Amefican perspective risks

the imposition of uniquely American premises and cultural values on a system
organized within a very different [egal tradition. Japan’s postwar jurisprudence—
espedially the constitutional rules and principles that define the allocation and
scope of law-making and law-enforcing authority—rests on fundamental values
broadly shared within the civil law tradition as well as more specific understand-
ings held by Japan’s judges regarding their role and their powers,
In japan these values combine to produce a remarkably cohesive but cautiously
LConservative judiciary that permits legal change but only at a carefully managed
‘and gradual pace in keeping with the judges’ sense of community values and their
felt need for a consistent corpus of judicially articulated legal rules and principles.
The personal conservatism of senior judges who have dominated the administra-
tive offices of the judiciary need not be questioned. Their particular political
values are less significant, however, than the broader collective institutional
concerns for freedom from outside direction and the long-term influence of the
courts within Japan’s governmental structure. That autonomy and influence
ultimately rest on public trust.

Absent public confidence in the professional neutrality of the career judiciary,
Japan’s judicial system would lose its capacity to influence and persuade. To a
great extent this is true for any career judiciary within the civil law tradition. The
Jtalian_experience is a telling reminder. Without the institutional controls over
individual judges so vehemently crificized in Japan, the Italian judiciary experi-
enced a dysfunctional political polarization. For Japan the judiciary’s experience
in the early 1970s was quite different. Internal controls perhaps preserved the
institution’s conservatism, and for many this experience represented a lost
opportunity to transform the judiciary into a more politically responsive and
reforming institution. In retrospect, however, judicial caution and careful concemn
for community consensus may have also preserved its autonormy and influence.
Had Japan’s senior judges not been able to continue to impose their values on
younger judges as in Italy, direct political intervention might have resulted. Absent
parfiamentary trust and public confidence, Japan’s judges might not have been
able to adjudicate as effectively the increasing number of criminal actions brought
against leading r~litical figures that began in the mid 1970s. Nor perhaps would
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other decisions that have profoundly affected Japanese politics have been politi-
cally possible.

One conclusion is certain. The Japanese judiciary has in fact maintained a
remarkable degree of cohesion and autonomy within the shadow of potential
political control. Those who argue to the contrary that politicians in Japan direct
the courts and its decisions distort the facts and profoundly mislead.
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294 Sang-Hyun Song'

With the advent of a new era that marks the inauguration of thd -
fixst legitimate civilian government in 1993, a number of important -

goals were projected: improved legal protection of human rights,
normalized labor refatioms, erndication of corruption and crime;
restoration of local autonomy, freedom of the press, university
autonomy, the restructuring of electoral pracedures to enhance their
faimess and justice, and establishonent of Korea's position in the
international socictly as a responsible member. :

Achievement of these objectives depends largely on commitment to
democratic and international values within the legal profession.
Tasks for constructive legal education, including comparative and
international legal studies, are urgent and indispensable. In the past,
there seems to have been little understanding that law has a major

role to play in changing society, for the role of judges, prosecutorsand -3

lawyers was simply to see to it that the laws on the books were
effectively enforced.

Whether this attitude will change, and whether the Korean
people will come to view the judicial system as a positive and
responsive part of the institutional picture largely depends on the
younger legal professionals who will soon assume more responsible
roles in our society.

Notes

1. This short note is based on the author’s own experience of passing the
national judicial service examination and the higher civil service examination,
brief practice within and without Korea, and law-teaching experience for more
than twenty years. Views expressed in this note are the author’s own.

2. E.g., DX, Choi, Legal Education in Korea: Problems and Reform Efforts,
International Conference on Legal Education held on October 30-31, 1987 at
Seoul National University; Kiljun Park, “Problems Concerning the Reform of
Legal Education in Korea,” 6 Korean Journel of Comparative Law 56-91 (1978).

3.See Jay Murphy, “Legal Education and the Development of Law in
Traditional Cultures: Learning from the Korean Experience,” 27 Journal of Legat
Education 234-249 (1975); James West, Education of the Legal Profession in Korea,
International Legal Studies, Korea University, 1991,

4. West, supra note 3, 25.

5. West, supra note 3, 27.

12

Legal Education in Japan
Yasuhei Taniguchi

Organization of Japanese Legal Education: An Outline

In the late 19th century Japan adopted a European style system of
legal education.! Legal education within the university has since been
primarily at the undergraduate level, but, except for certain periods,
undergraduate legal education itself has not entitled graduates to
pursue a professional legal career as a “full jurist”, either as a member
of the practicing bar, as a judge or as a prosecutor.2 To become a full
jurist, one must take a rigorous state examination. Adminjstrative
agencies, in central as well as local government, and private industries
are eager to employ law graduates without the full jurist
qualification. Therefore, only a2 small portion of law graduates become
“full jurists” while others go into other fields which are not strictly
legal. This basic pattern of Japancse legal education has remained
unchanged for more than a century, although many important reforms
took place after the Second World War.

Before the war, university education was a highly limited
opportunity available only to a small portion of the population. After
the war the so-called democratization wave also washed over the
whole educational system. Along with primary and secondary
education,? higher education underwent great changes, namely:

1. Compulsory Iiberal arts education was introduced into the
univeérsity curticulum, and the period of university education
was extended from 3 to 4 years. Under the pre-war system a
university student took courses only within his or her chosen
field. Students now entered a unjversity normally at age 18 and
the first 2 years were devoted to liberal arts subjects, namely 3
social science subjects, 3 humanities subjects and 3 natural science
subjects, in addition to one or two foreign languages and physical
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