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IX ‘ Resort to Force .S.tate practice on this matter has in the past been determined

re often by political motives than by legal principles. Moreover,
ie most extreme form of intervention was always war, and for
ome. time international law made no atcempt to distinguish
tween legal and illegal occasions of making war. As long as this
s the attitude of the law to war, it is not surprising that there
1d have been lictle agreement on the principles which regu-
ed the less extreme measures of coercion by which one state

. ight assume to dictate a certain course of action to another. For
§ 1. Intervention and the prohibition g

ere was a certain unreality in attempting to formulate a law of
on the use of force : Y pung

ntervention and ac the same time admitting that a state might go
t6.war for any cause, or for no cause at all, without any breach of

HE word intervention is often used quite generally tod

almost any act of interference by one state in the aﬁ‘;‘ ir
another; but in a mote special sense it means dictatorial mt fe
ence in the domestic or foreign affairs of another state w i
impairs that state’s independence. A mere tender of advice by o
state to another about some matter on which the latter is enti
to decide for itself would not be an intervention in this'.sc.'
alchough it might be popularly so described. For the interfere

to be illegal intervention it must involve coercion.!

rernational law.

-How casily international law could be circumvented was shown
' Great Britain and Germany in 1901. These two governments
were in dispute with Venezuela over its failure to pay compensa-
tion claims due to damage done to their narionals dusing civil strife
in-Venezuela, and fox failure to repay a contractual debr following
loan to build the Venezuelan railway. When the United States
bjected to certain measures which these states proposed to take
gainst Venezuela under the guise of a ‘pacific blockade, Great
Britain and Germany then regularized the matter by acknowledg-
- hg s stare of war to exist, sinking Venezuelan ships and bombard-
1. See Military and Paramilitary Activities in and against Nicaragua {Nicaragua v IU : 1);
CTRep. (1?86) at para, 203; sce also GA Res. 2131 Declaration on the Inadmissib l
of Intervention in the Domestic Affairs of States and the Protection of Their Indep
ence and Sovereignty (1965) and GA Res. 2623 Declaration on Principles of Infem

tif)nal Law concerning Friendly Relations and Cooperation among Staves in accordance
with the Charter of the United Narions (1970}, Sec furcher P Kunig, ‘Im:rvcntior.l. r

hibition of; <mpepilcomz>.
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hg Puerto Cabello.

" Today, all such use of force is prohibited under customary
neernational law and the Charter of the United Nations. Article
)(4), which is the corner-stone of the Charter syseem, reads as fol-

2. $eec Moore, Tnternational Law Digest, vol. vii, ar 140-1.
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;OWS: All Members shall refrain in their international ;féla
ro{.n. the threat or use of force against the territorial in'ce.
?olitxcal independence of any state, or in any other mann i
sistent with the Purposes of the United Nations™ BCCBJE:C 5
can no longer circumvent the rules on intervention b ':I.l().f‘
OthCI"S of a state of war, the contours of any non—interjgcr.'hl. :
non-intervention) rule have therefore become more si ICI'EC '
The 'In‘tcrnationai Courr of Justice has found, for cxan%l'lll CZI: i
prov@[mg training and military supporrt to rebels in ano£ -
constirutes a violation of the non-interference rule.* T
Operations to rescue nationals abroad have been seen. in'th
ifasf as exceptions to the rule on non-intervention and the .
ibition on the use of force. Waldock’s edition of the 'r'p :
book explained: “Whether the landing of a dctachr;fc."'es{?nf
:oops to save the lives of nationals under imminent thf; o
cath or.scm.ous injury owing to the breakdown of law and orde
may be justifiable is a delicate question. Cases of this fo.[r:i of

inter enti v 8] i
v tion ha. € not been 1nfrcqu€nt in thC past and W‘ hCIl'
» !

not attClldCd by SUSpI p P lltIC(ll PI@
SP cion of bellag a pretext fOI O S:
3 y J Y
sure JlaVC gcneraﬂ I;)CCI] fegafdﬂd as uStl‘ﬁﬂd b L'hC ShCCI neces:
Slty Of lxstant action to save tlle l ves ()f mnoecent natmnafs,
whom tllC JOCQI gOVC P
INment 1s unal:le Or unw H TOLeC
1 lng to fect,
(:leaily every ¢iro ust bC ad g
ﬁ tm inade to get th€ lOCal overnmen!
Lo INtervene CEECIIVﬂly and, f’dlhllg fhat to Obtam I8 pCfIIlISSIOE]

3. As we saw in Ch. i
in Ch. VIIT § & one exceprion to this rule is where states are authoriged by

the Security Counci tion relate: 2
neil to use force, th
i ¥y , the second excepti 3
. P s to self- defence; both are

ce Armed Activities on the Tervitory of the Con ( THOCT: Republic of the Congp v
4. h oY f Ce (De’ atic % fb
¥ 7t p. g :

Uganda),
fganda), ICT Rep. (2005) at paras 161-5; Nigaragua v USA (1986) (above) at para. 246

: atritude on the general legal question’ Subsequ
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‘ndependent action; equally clearly every effort must be
de.to get the United Nations to act. But, if the United
tions is not in a position to MOve in time and the need for
: e difficult to deny che legit-

éa,_ﬁt action is manifest, it would b
every responsible

ction in defence of nationals which
d feel bound to take, if it had the means to do
on the basis that the action was strictly lim-
hreatened nationals’®

acy.of a
Gyernment woul
o this is of course,

d_fo securing the safe removal of the t

ohn Dugard, Special Rapporteur on Diplomatic Protection
r.the Interpational Law Commission, pxoposcd a draft article
which would have set down the conditions for a lawful interven-
of in this context. Modeclled on the circumstances surrounding
¢ 1976 Isracli rescue raid in Entebbe airport in Uganda, it read

follows:

ed as a means of diplo-

- "The threar or use of force is prohibit
of nationals

matic protcction, except in the case of rescue

i, where:

ed to secure the safery of its

(2) The protecting State has fail

nationals by peaceful means;

(b} The injuring State is unwilling or unable to se
safety of the nationals of the protecting State;

(c) The nationals of the protecting State are exposed to imme-

diate danger to cheir persons;

cure the

(I —
5. 6th edn at 427-8; Waldock goes on o consider the reaction of states to the sending of

dered ‘no clear conclusions can e drawn as to their

Belgian troops to the Congo but consi
ent rescue missions and the eactions of

states have not really clarified the situation.
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{d) The use of force is proportionate in the circumstanc

the situation;
(¢) The use of force is terminated, and the protectihg' td
withdraws its forces, as soon as the nationals are r.e.séu'. '

Dugard considered thar any right to use of foree in the prot:ec

of. nationals abroad had to be narrowly formulated béaﬁ .
mind how states had abused this concept in the past. ’Du .ai.;ci )
suggested in his commentary: ‘From a policy perspective i% i5 Wi
t_o rlecognizc the existence of such a right, but to prescrib.e.sc.'}e z
%Hnlts, than to ighore its existence, which will permit Stare :
Tnvoke the traditional arguments in support of a broad right
intervention and lead to furcher abuse” The draft article fougnd |
support and was deleted. The issue will now most likely be cor;sm:
ered an aspect of the law of self-defence {considered below): l

Another question concerning intervention arises from d-;e cot

temporary focus on the protection of human beings as forming
part of the purpose of international law. The indcpendeﬁce %
states clearly obliges us to consider carefully any exce tion. .
general rule of non-intervention. But it will be difﬁcfz)lt tosl.it. .
interventions in practice to those for which a legal justificatio n:
be pleaded, unless international law also restrains some of the
excesses in which states indulge with regard to their own po ul E
tmn.. At present, an intervention, which we may be forced tOPSti -.
matize as illegal, may cven deserve moral approval, as did possib?
some of the collective humanitarian interventions which too):r

6. A/CN.4/506, 7 March 2000, a 16,
7. Tbid para. 59.
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¢ int the nineteenth century in affairs of the former Turkish
xﬁp{r_e.s It is probably the realization of this possible contradic-
on berween law and morality that leads some to regard humani-
4ijah reasons as a legal justification for intervention. This tension
fa_s vident in the debate surrounding the 1999 NATOQ interven-
snover Kosovo, where the Security Council refused to authorize
o se of force, and NATO used force anyway” The United King-
o stated in its Manual on the Law of Armed Conflict that:

cases have arisen (as in Northern Iraq in 1991 and Kosovo in
'1_999) when, in the light of all the circumstances, 2 limited
fise of force was justifiable in support of purposes laid down
by the Security Council but without the Council’s express
authorization when that was the only means to avert an
‘immediate and overwhelming humanitarian carastrophe.
“Such cases are in the nature of things exceptional and depend
on an objective assessment of the facrual circumstances at the

L,
8. D. Rodongo, dgainst Massacre: Humanitarian Interventions in the Ottoman Empire
{Princeton: Princeton University Press, 2011); for the legalicy of humanitarian interven-
tion in this context see P.H. Winfield, “The Grounds of Intervention in International
1. v BYBIL (1924) 149-62; 1. Brownlie, Tnternational Law and the Use of Force by

Law’, vol

Sares (Oxford: OUP, 1963); see further J.L. Holzgrefe, “The humanitarian intervention

debare, in J.L. Holzgrefe and R.O. Keohane (cds), Humanitarian Intervention: Ethical,

- Fegal, and Political Dilemmas {Cambridge: CUP, 2003} 15-52.

g; See in particular the exchange between B. Simma, ‘NATO, the UN and the Use of
10 EJIE (1999) 1-22 and A. Cassese, ‘Ex iniuria ins oritur: Are We

Force: Legal Aspects,
Jo Humanitarian Countermeasures in

:Mow‘ng rotwards International Legitimation of Forciby
the World Communiry, ibid 23-30, and ‘A Follow-Up: Forcible Humanitarian Counter-

measures and Opinio Necessitatis’ ibid 791-9.
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time and on the terms of the relevant decisions of the Sec

rity Council bearing on the situation in quesion.

But, for many, any such justification would be political, human;
fan, or moral, rather than legal. Scholars are divided on wh
developments since 1945 have lefi room for a right for statcs'to
force in a humanitarian intervention without explicit anthoriy,
tion from the Security Council. Olivier Corten has incis
revealed how these differences reflect different methodolagie
approaches to international law more generally. The ‘Testricsi

approach; which he favours, focuses on the customary and trea
rules and strictly applies the International Court of Justice

10. UK Mangal on the Law of dymed Conflict (Oxford: QUP, 2004) at para. 1.6, pp.2
sce also to the same effect Baroness Symons of Vernham Dean, Parliamentary Unds¢
Secretary of State, FCO, written answer, Hansard, 16 November 1998, WA col 140: 1 ]
Foreign Secrerary Robin Cook in a speech on 28 January 2000 at Chacham Houise,
cxplained chat the UK had submitced ro the UN Secretary-General: 4 set of ideas ro help
the international community decide when it is tight to act: first, any intervention is by
definition a failure of prevention. Force should always be the last resort; second,
immediate responsibility for halting violence rests with the state in which it occurs; I:vi;t;
third, when faced with an overwhelming humanitarian cataserophe and 2 governraent
that has demonstrated itself unwilling or unable to halt or prevent it, the international:,
community should act; and finally, any use of force in this context should be col[ecriv.e !
proportionare, likely to achieve its objective, and carrfed out in accordance with interng-
tional law” In 2007 Lord Malioch Brown {Minister of State, FCO) offered a et of criteria
against which one might want to assess such interventions: first, that they are rule-based;’
secondly, that we are willing to sustain them over many decades; thirdly, chac they aje
adequarely burden-shared wich others to allow us to sustain them; and, fourthly—chis s
whar I think Mr Blair had in mind—thar they are doable and achievable 2nd that we will

not end doing more harm than good and causing more loss of life. Vol, 696 Hansuyd HL, .
15 November 2007, cols 62630 at 627.
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r(;ach te understanding the evolution of tho-sc rules. So, ‘i-r;t’ a
must invoke a new right, in other words claim thatamo 1dct::-
of the rule occurred; second, this claim must ?e accepted by

thér Seares’ !t If these conditions are fulfilled there is both an evo

tion of the customary rule and the necessary subsequent pmc;mc
é.vént to prove agreement of an interpretacion of the UN Cd 9(.{[(—)
or. Of course in reality states use a number of arlgurr'lencs an o
.ot articulate their reliance on a particular emerging mter_natii)n 1
. Nor do other states express their explicit approval using T:g;
dcabulary. Corten highlights chis possilt-)ility that Zl s(:.te OIEZSC atl
approve an action in the name of 2 p:l‘rtlcuilar rrllor " nixlz el
phﬂosophy, while reserving its posim.m vm strictly e}:ga : Co.ndua
then explains that under the restrictive approach, suc

le has
. does not enable one to conclude that the customary ra

< k] 13
evolved; the practice has te be accepted ‘as law. —
" An ‘extensive approach is said by Corten to be taken 1y
i ‘ iti corre-
who begin from the position that: ‘{p]esitive law can only :
. i 1 ina
—ond to objcctive law, that is, rules considered as necessary
R i ’ i istorical period’* In this way
given social context and at a given historical period.
i 1 i 0press
humanitarian intervention ‘is acceprablein the light of the prog
i i mmu-
of the hurnanistic values at the heart of the international co

11. The Law Against War: The Probibition on the Use of Force in Contemporary Inrerna-
. The La :

iopal Law (Oxford: Flart, 2010} ar 29,
'12.Thid 38-9. o
“13. A 39 referring to the IC] Statute Art. 38{1(b} see Ch. T1 § 4(b) above. C}ortend
. hat states say with regard o humanirarian incervention and con-
ewes i Council authorization

{above) ar 495-549.

ines with great care

7 cludes that in almost all cases stares rely on self-defence or Security

and not on any new humanicarian exception The Law Against War
* 14.Thid 10.
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nity. It is objecti .
Casz | :;ecuvely necessary to allow certain unilateral actis
S in whi i e
: ich the collective security mechani ot |
tioned." This last .
ton ! approach reflects the argument mad b
regar i -
eh g ; to ;he rescue of nationals abroad, Waldock g
retation . .
" th}z : of the rules en the use of force as inextricablydink
capacit i i .
e pacity ;)f the United Nations to act in any one conte
ast page o i T
e b 51) 5.1;1 the previous 1963 edition of the present b
ine i :
conain the foﬂowmg passage: “The “cold war® has i .
ere limi ibility "
o ts on the possibilities of United Nations 'Pﬂ :
orce peace, but the Organizati "

on S
oped certain tcchnjques for brine: g 3-r:S’Wc have seen, has' dev
ringing about a ce,
ase-fire and eve
n

United Nations ;
ti .
e st Orfl-s is made, the stricrer, we may be sure, will becg
Itiuae o mcmbc ] CCOMMi
1s to the use of £ -
orce and their insi
nsistenca

thar, except in case of
urgent self-defence, lawf i
manopoly of the United Nations jrself1¢ il offore .

It is suggested thar this difference

the UN Secretary-
tribure troops in ti

e Council approved a UN force.
or
General was unable to find stazes willing to co‘:: -

me. In such cases it is unlikely that, with the pros-: |
> 5=

15, Ihid 11.

16. At 432 of th i
e Gthedn, Cf ICJ judgment in Nicaragua (above) a para. 188
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ot of imminent massive loss of life, a state engaging in humanitarian

intervention in Rwanda would suffer widespread condemnation for

breaching the UN Charter. Almost everyone would accept that a
etter solution than unilateral intervention is approval through the
United Nations,” and yet the scenario of political stalemate in the
Security Council remains a real one. Were a state to engage ina
jianitarian rescue mission as just described, whether or not onc
ees this as a breach of the UN Charter, some, such as Tom Franck,
have envisaged a lack of a response from other states as part of asort
Finternational law of mitigation™® so that few consequences accrue
For the rransgressor, even though the Jaw remains unaltered and there
may be a formal situation of illegality. Although national analogies
are always dangerous, we might allude to the idea thar a fire-engine
rushing to a fire may run a red light in violation of the law, but should
the circumstances have required this there would unlikely be any

- sanctions. Of course the problem with developinga right of humani-
_arian intervention is the fear that it will be abused for neo-colonial

or other extraneous reasons, but the stakes are too high for us to shut

: :17. Cf Brierly The Outlook for Bnternational Law, who writing in 1944 saw that breach of

2 future human rights weary conld permir intervention where a state treats its own sub-

jects “with gross inhumanity but concluded nevertheless: “The exercise of a right of inter-
vention in sach cases should probably be safeguarded against abuse by requiring the
authorization of whatever international auchority may be set up after the war? At 117, see
also 108.

18. T-M. Franck, Recourse to Force: State Action Against Threats and Avmed Attacks (Can-
bridge: CUP, 2002) at 139; Franck also points out thar the sentences handed down iz the

lifehoat cases recounted in the next secrion of this chapter ook into account the pleas of

mitigation and were reduced to six rmonths, “What, ear the cabin boy? Uses of force thar
are illegal but justifiable’ ibid ch. 10.
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‘the d'oor on any emerging right to use force as a last resort .to."
imminent loss of life.?? o
The concept of humanitarian intervention, however, |
sole focus in this context. In 1996, the Sudancse schc;l : Frar
De-ng and his co-authors had already started to reconce tiﬂzﬂn
crmgnty_as an issue of responsibility.® The parameters OP} :1 d )
conce-rm‘ng the right of humanitarian intervention were al::e.
que%tlonxng assumprtions about sovereignty, and refocusing o
cus?lon 051 what is now termed the ‘responsibility to prote%c’ ‘
or thl)P. Before considering the significance of this .
responsibility to protect (as subsequently enshrined in UN emcr' i
should briefly consider the background to these develo m:::m)’
The 1994 Rwandan genocide shocked the WOI’Jd:El Crucial

there was a degree of soul-searching as to why the UN and th
nd the

internati i i
ational commumiry had failed to intervene to stop the ki

19. For a smali sampl iti ..
ple of writing on this ropi g
h : : pic see P. Alston and E. M;
| ;mg)i f;g};;s, Intervention and the Use of Force (Oxford: OUP, 2008); Ga;dlz,lnali e
LA i . 3 ' : . :
oo hu17 i{%gdtng Humanity: When Force Is Justifeed and Why (New Yo, tEHCSMd
n . e / rk; :
2o e T -,Wem, Humanitarian Intervention (Cambridge: Policy, 2007); "
R T emanitarian Intervention: An bguiry into Law and Morality, 3 dy,d (A)r;lsiR
: Transnational, 2005); Holzgref o
5 grefe and Keohane {(above); §. Ch .
5 200 ; 8. Chesterman,
{\f;} Ii;;;:?lHumn.ztarmn Intervention and International Law (Oxf;;:;dg{;‘ljf :Hzr 0
(O;Ford e(; [e;,P ?Ouznf Strangers: Humanitarian Intervention in [ntern.drz'anm; 500‘1))
: . 2000); O. Ramsbotham and T, Wk i
. s dho Hi ifari, s
i 90); ' oodhouse, Humanitarian Inter
b Conte ‘;:;ar] “Cmﬂ;?; (Cambridge: Polity, 1996); for a critical look at human:;mfm.
eraily see D. Kennedy, The Dark Sid, ;s o
o " gencr ‘ , ides of Virtue: Reassessi 7
tku;z;:rzmrmmrm (Princeron NJ: Princeton Universiry Press, 2004)6;;";55;;6?“”“:1@4
ZOEF ﬁ v: Humanitarianism in Crisis (Londen: Vinrage, 2002) Al
EM.D i I : ' .
ot tng, 5. Kimaro, T. Lyons, D. Rothehild, and EW. Zartman, Severeionry s B
: j _ . as —
o yG anﬂzczi/[anagemem in Africa (Washington DC: Brookings Inst. Pf; ng;p'"’ .
« P. Gourevitch, Wz wish to inform b ] withs -
Londom i 0 form you that tomorrow we will be killed with o

ey

wr fansilies
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défend the defenceless® The reasons for this spectacular fail-
cant to understand the political

wieare multifaceted, but it is impor
stext. Relevant factors certainly included: the 1993 humiliation

1JS troops operating as part of a UN peace operation in Somalia,

bsequent development of a more restrictive US policy with

mga_rd to the approval of UN peace enforcement operations (Presi-

ntial Decision Directive 25), and a feeling that the UN was ill-

quipped to cope with the demands already being made with regard

¢ the humanitarian sicuation in the former Yugoslavia® Neverthe-

less; attention focused on the legal framework and some sought to
Hlame the UN Charter’s provisions on non-intervention.

The unauthorized NATO intervention over Kosovo in 1999
rekindled the sense that the UN Charter was part of the problem
ather than a framework for maintajining international peace and

¢curity. In the run up to the 60th anniversary of the UN in 2005,
thie scene was set for the UN Secretary-General to question
(whether the concept of sovereignty was not getting in the way of

_the protection of individuals at risk.”

.
9. S. Power, A Problem from HelP America and the Age of Genocide {New York: Harper
" Collins, 2003).

 See further M. Barnert, Eyewitness 10 4 Genocide: the

{ithaca: Cornell University Press, 2002); D. Scheffer All the Missing Souls: A Personal
" History of the War Crimes Tribunals (Oxford: Princcron University Press. 2012) 45-68.
94, See, c.g. K. Annan, “Two concepts of sovercignty’ The Econanrist, 18 Scptember 1999;
o uphold buman rights requires a new
» Financial Times, 10 January 2000; In

United Nations and Rwanda

*The legitimacy to intervene: international action
““understanding of state and individual sovereignty
Larger Freedom A/59/2005, 21 March 2005, ‘experience has led us to grapple with the

“ fact that no legal principle—not even savereignry—should ever be allowed to shicld
" genocide, crimes against humanity and mass human suffering.. At para. 129. For derailed
 xamination of the divisions these speeches caused within the UN Secretariat and within

the UN member states sec R. Zacklin, The Unnited Nations and the Use of Force in a Uni-

. polar Werld: Power v. Principle {Cambridge: CUP,2010).
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ﬂlﬁ Int ]
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‘ €] natlonal COmmlSSlOH on Intel VENtion and St& e
. . . . ;
eIelgnt Y estabhshed by the Canadlan GOVCrl’)InCnt 1n 200()
an Ug]l P i P .
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I]lC(ICI).Ele d 50 t €O prov dca tOf TInC1 l 1
; p C§ L0 ens
P on fOl' ) lllB.IlS WhOSC HVES WCIC at IiSk The b
otect v - MEMDPEE!
n s U.ght to jul the dC ate y e
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€ umanitarian inte; Nt y part E)
term [-1 n rvention, 1n TO avo d 4 PErCeIve:

rizat: manitar WOr in It € to €
ta. on ofhu anlitarian wo k, and Pa du th
0PP051E10H AMong states to dlﬁ dCVC (8] 1€NL O any (} . € l}[
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TINCT 1 ﬂI t. tliﬂ S()VCI’CIgﬂt 1mplics a I'CSP()HSlbIl Y Of é'stﬂ,

P P ] S » princ1pl fn ﬂ‘.. t“[\(‘

owal (IS 1ts pcoy IC a. l(l CCOIL l!lal Z]lC (v 4] ON-1NLerve;

popularion i i i
pe [}jﬁict - 1: su.ﬁ’ermg serious harm as a resule of internal army
unwﬂhr; O[r) I;is;oln, or state failure, and the state in questio v
force, theg Com;is:i?nsif;:hls.zs l}eitemﬂng therules n che
e e o : (-)n to leave the humanitarian intcfv
oo )jgco};?liiri adilm-ng ?he use of force, even in the absende
large_scale e :;1 : onzatlc.m, in exceptional cases mvdng
s ;gtive cO I’TJC ch-:ansu.lg‘ Burt the Commission set é
e b o e };tins in thl? context: consideration of the
the : : rocedure; or action b foni
organizations i ir jurl o e
y ; e uenactmf VV.l[l‘ll.n their jurisdiction, subject to thcif seéal
quent authorization from the Security Council 26 .

S. The Rt’:pﬂ?ﬁi ilit roti ¥ o teraat ommission on Interventip
2 i iy fo Protect: Repa b .
X ft e In ional Ci issi
an.d State Soverei 1y (Otmwa; International Development R <h .
( ) £H ' pment Research Centre, 2001) Basi

26.Ibid. Principl ili
iples for Milirary [ i
11§ 5 fn 56, ¥ Intervention (3)E., at xiii. On “Uniting for Peace’ see C
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o a right {or duty) to intervene in the con-
he might have been consclidated
anniversary of the United
The rerrorist ateacks

is move towards €
of humanitarian carastrop
& widely in the run up to the 60th
hs. World events ook a dramatic tun.

1 September 2001, the sabsequent invasion of Afghanistan,

the bombing and occuparion of Traq in 2003 all changed the

‘text. 'These events, and the accompanying climate, Jed the
sjority of states £0 continue o question the wisdom of opening
new exception to the established prohibition on the use of

« ourside the accepred justifications: Security Council authori-

cfence (both dealt with below). The eventual key
aragraphs in the 2005 Summit Qutcome, adopted by all UN
imember stares, warrant close reading as they carefully retain the
harter framework for the use of force and recall the tole of the
ccurity Council as the entity entitled to authorize force to pro-
fect popularions from serious harm.”’
_The significance of the responsibiliry to protect framework lies
therefore not so much in any development in the law on the use of
ice, but rather in the recalibration of the rule on non-forcible
‘nrervention and the gencration of an expectation that the interna-
jonal communicy must act to protect those in danger. In the case
h a concept of the responsibility to protect set the

of Libya suc
scene for the Securiry Council authorization of the use of force t0

. protect civilians. What s therefore now clearis that it can no longer

arion and self-d

-
27.‘Each individual State has the :csponsibi.lity to protect its populations from genocide,
onsibility entails the

echnic cleansing and crimes against humanity. This resp!
h crimes, including their incitement, through appropriate and necessary
dance with ic. The international

“yar crimes,
prevemion of suc!
means. We accept that rcsponsibility and will act in accor!
ourage and help States t0 exercise this responsibil-

community should, as appropriate, enc
ity and support the United Nations i establishing an carly warning capability.
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be claimed that the UN has no business interfering in'a'si

of civil war or crimes against humanicy. Such a situation is o
be considered a mareer of exclusive domestic jurisdicrion; anc! :
rise to responsibilities: first on the part of state concerned,
then on the part of all other stazes, and, most crucially, on the

itself, to prevent such crimes and to protect the population fr
serious harm.?

“The international communicy, through the United Nations, also has the responsib
use appropriate diplomatic, humanitarian and other peaceful means, in accordance it
Chaprers VI and VIII of the Charter,

to help to protect populations from genaeide;
crimes,

cthnic cleansing and crimes against humanity, In this contexr, we are prep:
take collective action, in a timely and decisive manner, through the Security Cays
accordance with the Charter, includr'_ng Chapter VI, ona case-by-case basis and i

eration with relevant regional organizations as appropriate,
inadequate and national autherities are manifesdy fail
from genocide, war crimes,

should peaceful mean

need for the General Assembly to continue consideration of the re

populations from genocide, war crimes, echnic cleansin
and jts

sponsibility t6 proteg

We also intend ro commit ourselves, as necessary and appropriate, to helping States b

capacity to protect their populations from genocide, war crimes, echnic cleansing ‘and:

crimes against humanity and to assisting those which are under stress before crises 4

conflicts break our” Ac paras 138-9, A/RES/60/1, 24 Ocrober 2005. Sec also paras 5,6
and 69-80. Reaffirmed by the Security Council in S/RES/1674 (2006), 28 April 2006
see also G. Evans, The Responsibiliry to Protect: Ending Mass Arrocity Crimes Once and ﬁ;.
All (Washington DC: Brookings Inst,, 2008). i
28. See further, for the subtle shifts between the UN and fts member
International duthority and the Responsibility to Protect (
son de Chazournes has suggested chat R2P help,
the responsibility

Cambridge: CUP, 2011); Bo

5 s to think abour the ‘collectivisation’ of
to react o grave human righcs violations and in rurn thar
expression of solidaricy’ L. Boisson de Chazournes, ‘Responsibility to Procect: Reflect; :
Solidarity?” in R. Wolfrum and C. Kojima (eds), Solidarity: A Structural Principle of

24
International Law {(Heidelberg: Springer, 2010) 93172, ar 114.

. 8iich a doctrine would destroy the im

ing to protect their popularions
ethnic cleansing and crimes against humanicy. We stress the

. Germany in 1914 to justify her artack on Bel

g and ctimes against humg cy doe
implications, bearing in mind the principles of the Charrer andintcrnationailévg,' ! from Belgiu_m or any other state. Nor do

0 " o
“any state has the abilicy to use milirary force
states, A. Orford;’

F i ofe gENCE
defending the sovereigny of independent states more g

this is a5+
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: 2 Self-defence

. 1 ine incident
a) Self-preservation and the Caroline in.

N e an 1nawy 31 ay Pl()tC( tCi a an atta
state lik an 1 d Ldu 5 L t 1Ls f- gamst I Ci{,

a;cmal or threatened. In the ninetecnth1ccntury,eir‘1?szt;v;[r;5t:;iie.
vas a2 tendency, by widening the principle to cov preserv
i:)ﬁ’, to give the principle of sc:lf—d.&:fcnclej a sc(zliia\:r:l:l;ﬁ;svi "
<dimissible.?? Even Hall (a writer generally mo hve
‘In the last resort aimost the whole of the
ed to the righe of self-preservation.
perative character of any sys-

went so far as to say:
Juties of states are subordinat

igati b
ce;:i of law in which it applied, for it makes all obixganorfl .tot:m?
itional; is hardly any act of in -
he rely conditional; and there is -
et ?u:ss which, taken literally, it would not excuse. Self:

tional lawless one of the pretexts advanced by

pre i xample '
reservation was, for example, - i
parent threat or artack either

.”although she herself was under no ap| ¢ the analogy with

i _defence means that

¢ inherenc right o self-de :
29, More recently it has been suggested that ths e v b ot
“Is there Really “Law” in International Affairs?, 10 Tran-
i Blems (2000) 1-48, at 38; for a similar argument
ally see J.A. Rabkin, Law

wereign States (Princeton:

narional interests. J.R. Bolton,
national Law and Contempovary Pro

; jres So
Withaut Nations? Why Constitutional Government Requir

i iversity Press, 2005). les see
— [jfllvt; Zz):u {Oxford: Clarendon Press, 1880), ac 226, For further examg
30, Internationa :

aggenmacher, ¢l ¢ s 2 Lreneta) nC OF LAW an afion ar, 11
P.H her, ‘Seli-D fi G 1 eof L d Irs Relat to W
I CNCe 2 neral Princip) I
» £de J S ( )v [f f 3 I
A Eyﬁingcr A Stephens and Muller (eds), Se Defence 4 a Fundamenta 1”—’“‘?‘-’5
(Hague Hague Academic Press, 2009) 349, esp-at 10-13
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national law, which influenced Hall! in any way sup.po.'t.
. Ot

extensive view of the principle of self-defence
In Englis - il
I English law., for example, a plea of sclf-preservation will &
justify an .Othel’WLSC criminal use of violence against aﬁoﬁér
son. Thus in R v Dudley and Stephens, when two men andab
Were Cast away at sea in an open boat, and the men, after th
an water had been exhausted for many days, killed and até ¢
fay, ;hcy were actually convicted of murder, akhough the '.
hm;nb that 'm all probability all three would have died llII‘IICI..‘;S'J(.):
ad been killed for the others to ear. An American case is.t:o thy
’ the oth is'to.
s:}ﬂ: effect.” The ship Filliam Brown struck an iceberg and som
o :1 e crew and passengers took to the boats. The boat was l.c.a.k::
and overloaded, and, in order to li i ¢ .
,and, o lighten it, the ed:
X , the accused helped w
;:n ro:{v scI)mE olt; the passengers overboard, He was convicfe:{ o
urder. In both these cases 3 righ
; ght of self-preservation, if any s
X iic
?;zrihtb WCI.‘C known to the law, would have justified the acts coz};ﬁni
f: 3 l:111: 1;; is equally clear that in neither were the acts truly aéfén
sive, for they were directed agai .
gainst persons from whom danger v
as
;’:}Zl ev-crl:1 apprehended. The truth is that self-preservation 1gs nota
gal right but an instinct, and no doubt when this instinct coﬁlc:s

31 Eveny with indiv: e
en with individuals living in well ordered communiries the right of selfpr :
-preseryas

tion is absolure ¢ [ast resore, fortiori it is so with stare:
S in thy SO Af £N
themselves. But Hall himself went on to set out conditions for
efence which would a < sarety of ate 1s gravely a mmediate:y threats
ppIy: If the s fastate g ly and immediate} threa
def h )3 afe ned

either b) occurrences in another st Or aggre: pare: CIC, Wit € govern:
S her state, d hich th

» O AgRTEssion prepare th

ment of the {acter is unable, or pmfesscs itself to be unable o Pprevent,

N or when there isaf;
" ty thac such occurrences or aggression will rake place if .
taken to foreseall therm. Ar 46, ’ e

32 R v Dudley and Stephens (1884) 14 QBD 273,
33. US. » Holmes (1842) 26 F Cas 360; {1842) I'Wal

which have to protéct

what we now call self.

lace Junior, 1,

- defective organization of international justice, it is still able
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1o conflict with legal dury, cither in a state or an individual, it
fien happens that the instinet prevails over the duty. Tt may some-
times even be morally right that it should do so. But we ought not
» argue that because states ot individuals arc likely to behave ina
¢értain way in certain circumstances, therefore they have a right to
hehave in that way. Strong temptation may affect our judgment of
‘the'moral blame which attaches to a breach of the law, but no self-
. aches of the law legal;

respecting system can admit that it makes bre
y the candid

and the credit of international law has more to gain b
sadmission of breaches when they occur, than by attempting to
throw a cloak of legality over them >

. Self-defence, properly understood, is a legal right, and as with

‘other legal rights the question whether a specific state of facts war-

¢ants its exercise is a legal question. It is not a question on which a

state is entitled, in any special sense, to be ajudge in ic
I one sense a state in international law may always be a judge in its
1 the absence of a treaty obligation, it is not cotm-
mit its conduct ro the judgment of any
a loose way of speaking, A state

5 OWN Cause.

own cause, for, i
pulsory fer a state to sub
international tribunal, But this is
which refuses to submit its case does not become a judge’; it

merely blocks the channels of due process of law, as, owing to the
to do.

“This is a defect of general application in international law, which

34, The reference by the Internationat Court of Justice o the use of nuclear weapons in
. self-defence when the ‘very survival of a state would be at stake’ cannot be seen as 3 resus-
rection of the norion of self-preservation. See furcher M. Kchen, ‘“The Notion of “State
Survival” in International Law’, in L. Boisson de Chazournes and P. Sands (eds), Interna-
" tional Law, The International Court of Justice and Nuclear Weapons (Cambridge: CUP,

1999) 293-314.
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pr}?hcs, but not in any special sense, to a disputed case of.

e eiicc. There is, however, another circumstance Whidi .
certain plausibility to the common claim thar ever state is ¢
tcilt to decide for itself whether a necessity for chf—dc? i
an?cn. Itis, or may be, of the nature of the emergenc whjcl?? &
to ).ustify defensive action, that action, if it is to be 3ffccti:f :S'gm
b.e immediate. This is equally true of defensive action b ;i
vidual, .TO wait for authority to act from any outside l)iod.l'n
mean disaster, either for a stare or an individual, and eith.y m
have to decide iz the  forst instance whether or in v:rhat m - mh
occasion calls for defensive action. With the individual Zé:é:: :n

] :

civilize is initi
. t system. of law, this initial decision is not final: it may b
reviewe i i , i
later by the law in the light of all the relevant cireum
stances. i i
There is no reason to believe thar the case is different wig

a state, a i
srate, apart from the procedura] difficuley of procuring the sub
mission of the question to judicial review

; an i
conclusion does not depend on 4 priovi argumcn(i ioc:rt :Prxl: e
of states decisively tejects the view that a srate necif_{ only d piac .
own action to be defensive for that action to bécom femsivens
matter of law. It is clear that the defensive or non-defensive chara
ter of any state’s acrion is universally rion ey
of determination by an obj
facts.

. T?C principle of self-defence is clear, though its application to sii '
cfic facts may often be a muatter of difficul

o ' i culty. But a particularly well-
: cg-vn exampleofan intervention justified on grounds of: sclf—diferiéc‘
is af orded by the incident of the steamer Caroline in 1837. Duting
an insurrection in Canada the Caroline was used to tr ot ot

an i f
d materials for the Canadian rebels from American

regarded as a question capable

ansport men'
territory intg:

ective examination of the relevani.
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Canada across the Niagara River. The American Government had
hown itsclf unable or unwilling to prevent this traffic, and in these
ircumstances a body of Canadian militia commanded by the British

Rbi(al Navy crossed the Niagara, and, after a scuffle, sent the Caroline
adfife over the Niagara Falls. Two American citizens were killed

including the cabin boy known as liccle Billy.

. In the controversy that followed, the United States did not deny
siich action by Great Briain could be justified under certain cir-
i:mnstanccs, and Great Britain for her part admitred that in order

ustify such acton there needed to be circumstances of extreme
urgency. The two scates differed only on the question whether the
facts brought the case within the exceptional principle.””
* - The formularion of the principle of self-defence in this case by
¢ American Secretary of State, Daniel Webster, continues to be
cited as encapsulating the self-defence exception to the prohibi-
' ion on the use of the force?® There must be shown, he said, ‘2

135, For a fascinating cxamination of the facts see RY. Jennings, “The Caroline and

“McLeod Cases, 32 AJIL (1938} 82-99; note Jennings highlights how the assumption at

the rime was tha the British action was justified by sclf-preservation and that was the
“term generally used in the doctrine at the time rather than the concept of sclf-defence.

“Yer, there is a considerable difference between the two conceptions, for whereas self-

- defence presupposes an attack, self-preservation has no such limitarion, and broadly

applied, would serve to cloak with an appearance of legality almost any unwarranted act

of violence on the part of a state At 91.

" 36. Sce, howaver, Brownlie’s point that using this exchange from 1838-42 ‘as the cricical

date for the customary Jlaw said to lie behind the United Nations Charter, drafted in
1945, is anachronistic and indefensible’ Principles of Public International Law, 7th edn
{Oxford: OUP, 2008} at 734. He explains that: ‘[tJhe stacesmen of the period used seff
‘. preservation, self-defence, necessicy, and necessity of self-defence as more or less inter-
changeable terms, and the diplomaric correspondence was not intended to restrice the

right of sclf-preservation which was in fact reaffirmed’ Ibidem.
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nECCSSlty Of SCH‘dC[CIlCC instant, ovex Whellnlﬂ » lCaVlll 1 dl(l](‘
’ g g
Of means and no moment for deliberation 3 and, rrtner, the act
takCll must 1[15101(46 Ilodlmg UIeraS()IlablC Or €xcessive,. singe th
act UStIﬁCd by thC IIECCSSlty Of SClE‘dCfC 1CE must bC hlmted bY dL
nCCCSSlty k [)[C a y within € SECO. Of these PL'OPU
and < lﬁ l'l h It. Hl 8 nd S
T1ons 18 as i1 [l()l tant as []16 iISt and more llk@ly to bC OveEl lookc:d
1 ¥
for the[e 15 a ha GLl p
tural temptatios WhCl’l {()lce
N haS bCC]l TCSOr ECd
Uc 1ts ft ¥
) f V €
o contin 1ts use after tlIC eeds O d_ClC 1ce hﬂ. ebCC]lfaul 131
r1aLs bCf()IC ¢ tar b IIlbu 1als ar tllﬁ Clld ()f tll (o}
I]lC T 1 th Mll
[
()Ild WOIld War dCHlOIlStl’&ECd dlCIleed to I(CCP sclf-defcnce W hm

STL llmIE s F Y Y g p Y
8
trict S, TO1 II€QJJ CVEry aggressive act llQS bCCI] ortra Cd. as

an act of self-defence. The right of self-defence ‘was pleaded at

Ni
m:Irembcrg and Tokyo on behalf of the German and Japanes
jor war criminals and rejected by the International Trilfunai:

The Nuremberg Tri

g Tribunal expressly endorsed th .
retary Webster in the Caroline exchan o the prome T
the right:

g€ as to thC plOpC[ llﬂllt
t1s l Y
NCCaI d 1atas earl as ()Cf()ber 193 9, dlC quesl:lon of UWad
n orway was undc COIISIdﬁ[atl()H. Ihfﬁ delence dlat has
g
I)ECH 1 Y
a.de hﬁ[’e 15 that GC!IIIQ.H was COI’IIPCHCd to attaCk
N()rway to I()[ESE&H an Aﬂlcd mny ¥ hC
nvasion ﬂlkd I action was
ICIOre p] CVEnRrIve. It must bC C. p
1 I
thC f meml)e cd that Teventive
acrion in f(lICl 11 tCrritor y1s UStlﬁed OIlly n case Of an nstant
g J
Wi y - ,
ar d ove hehnmg NECessIv fO[‘ SC“ dCfﬁﬂCC leavmg no

CllOl‘CC Of means ali(l e moment of de, 1])61'3[]0[1 Ih -
1l ment d i e Laro
. 37
11715 C&SE) ( :

37. Trial of Germa ajor War Criminals 1946) Cmd 6964 (Londor : HMS50) ar 28-9
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4 state cannot be the sole judge of the need to
defence. But if it must necessarily be lefr to
¢ instance whether or in what meas-
jon, it does not follow that
by the law in the light
o the judg-

we saw above,
Jve recourse to self-

very state to decide in the firs
| pre-an occasion calls for defensive act
Tie decision may not afcerwards be reviewed
“fall the circumstances. Here again we might refer t
. ment of the Nuremberg Tribunal, in dealing with the same charge

of German aggression against Norway:

It was further argued that Germany alone could deaide, in
accordance with the reservations made by many of the Signa-
tory Powersat the time of the conclusion of the Briand-Kellogg
Pact, whether preventive action was a necessity, and that in

making her decision her judgment was condusive. Bur whether

action taken under the claim of self-defence was in fact aggres-
sive or defensive must ultimately be subjece to investigation

and adjudication iFinternational law is ever to be enforced

e will consider the potential jurisdiction of the International
' Criminal Court over the international ctime of aggression in § 4
below. In order to really understand the contemporary prohibi-
tion on the use of force (and whether such a use of force could

amount to a manifest violation of the Charter amounting to the

individual crime of aggression) we have to examine more closely
the two justifications for the use of force accepted under the UN
Charter: self-defence and authorization by the Security Council.

We now examine these in some derail.

38. Ibid 30.
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(b) C ontemporary law of self-defence
The right to self-defence js expressly affirmed in the Charter of the
United Nations, Article 51 of which provides that: ‘[n]othing in
the present Charrer shall impair the inherent right of individual or
collective self-defence if an armed atrack occurs against a Member
of the United Nations, until the Security Council has taken the
measures necessary to maintain international peace and security,
The Article then gocs on to provide that any measures of self.
defence must be immediately reported to the Security Council,
whose general responsibility and authority for taking action
remain unaffected. Thus, any exercise of the right of self-defence is
expressly made subject to the judgment and control of the Coun-
cil; and if the veto is used to prevent the Council from interven-
ing, the power of judgment and control can be transferred to the
General Assembly under the Uniting for Peace Resolution. While
the principle of self-defence is clearly accepted, several controver-
sies surround its application.?

(i) Anticipatory self-defence

Most observers would agree thar the victim state does not have to
wait until the actual atrack on irs territory has started (notwith-

39. Sometimes these controversies have been ex

pressed as being abour whether o party
considers thar the right of self.defence is an inherent continuing right under customary

international law, or whether the right is completely circumscribed by the UN Charter,
which in turn now defines customary international law. See the previous edition of the

present book at 416-21, These controversies are today more likely to be simply expressed

as policy arguments rather than issues that can be resolved by an interpretation of the UN
Charter which allows for a parallel customary pre-existing righe of self-defence based on
inter alia the exchange following the Caroline incident,

473
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the English text of the Charter says f an armed

e i mining how immi-
") 4 The problems arise when deter: g

fore one can resort to force in self-
ational Military Tribunal
man defendants in

attack occurs
nent the attack needs to be be
defence. We saw above that the IERE ions
i argumcncti ad‘t?:;ill :n Allied attack from Norway,
Nuremberg of the need to fo

- ~ . . .
Cl.tlllg tllC ar 01!17?6 fort[lula, Wlllc 1 Suggests a ngFCE (li imminence.
C Ehat n the C&Z?Glﬂ’lf HlCldCHt Sﬁlf’dCanCC

i ory as attacks had already been

was not really purely anticipat

da. - )
laurI]VCIth Oneitlr;fainawtgl when Israel used force against the Osi
ore rec .

the UN

tak nuclear reactor in Iraq she was stror;{gliil ciiiiri?ocli:zn o
i ilitz c

e Cfotml(ljfi)se; E:l:;); :::1 the norms of international
foe :i)l It Cel claimed that she had ‘performed an elchrIlt?.ryi
- vation, both morally and legally. In so doing, s:i -
” Ofself—'p'reser s inhe!rcnt right of self-defence as understoo ;
- exeljcmrlg IF al law and as preserved in Article 51 of the U
l H']temaflon of the debate the President of th(.: Secu-
e Summafy s “inadmissible to invoke the right to
il has taken place. The concept of

genera
Charter
rity Council stated that -
p— no}jr';n - atmcycars served as a justification for
which for many s

B e of since it left to their discretion to

the abuses of powerful States,

P e cas un Membre des Nations Unies est 10/ jet dune
40, Compare the Frend| dans le cas ol Meml Nat U
e ncn S bre d bi d

agression armée’ ,
S 1).
41, SC Res. 487 (198 _
42. Debate in the Security Council, S/PV.

at 970.

2280, 12 June 1981, 16-51; ILM (1981) 965
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define what constituted a thre

at to them, was definitively abol.
ished by the Charter of the Unij

ted Nations 4

In debates over the last 30 years states have referred to their

readiness to use pre-emptive strikes, particularly in the context ofy

threat from nuclear weapons, and thre
tions in the wake of the September 11 4
In a study of these statements Tom R
‘circle of States accepting anticipator
since 2002} even those states thatargn

ats from terrorist organiza-
ttacks on the United States,
uys concludes that while the
¥ self-defence has expanded

ed for an expansive interpre-
tation allowing for anticipatory self-

focus on actual or imminent attacks.

of states, including China and India, would reject any interpreta-
tion which allows for bre-emptive self-defence 45

Although the Internationa] Court of Justice has refrained from
expressing its view on the Tawfulness ofa Iesponse to an imminent
threat of armed attack’* it did observe in 2005 that the Pposition of

defence have continued to
“cherthcless, alarge number

43.1bid 991.

44. T. Ruys, “drmed Attack’ and Arricle 57 ofthe UN Charter: EBuolutions in Crstomary Law
and Practice (Cambr[dge: CUP, 2010) ch 4 a¢ 3361T; Corten (above) 406-43; C. Gray,
International Law and the Use of Foree, 3rd edn (Oxford: OUP, 2008) ar 160—¢,

45. Ibid 338-42. See also Y. Dinstein, s, Aggression and S, :’_lf-\Dg/‘ém‘e, 5th edn
(Cambridge: CUP, 2012) ch 7. Compare MW, Doyle, Striking Firse: Preemption and
FPrevention in International Conflict (Princeton: Princeton University Pregs, 2008).

46. See Nicaragua (above) at Para. 194, and drmed Assivitis oy the Territory of the
Congo(Democratic Republic of the Congo v Uganda), IC] Rep. (2005) at para. 143,
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,
‘ ch
i armed attacks su
Ics that had actually occurred constituted
attacks

47
as would entitle Uganda to use self-defence.

i ¢ tack ’ .
b Ar:{'d 'atthc uestion of an ‘armed attack’. The ﬁrsF (E]ue:(t)los:l;
g hq rtack. States have claimed the right "
ik ; jv:wn th;:re is an attack on their territoryt;butd ;z

. i road.
when tizz'tcmbs;ssics, nationals, and shcllps arckaza:f;i zpends n
i tac
determining what constitutes an armed at

ional Court of
In the Oil Platforms Case the Internatio coureo!
— s of the use of force from the 'm

i ed attack. It
amountmg £o an arm

defenc

Justice separated out incident
grave’ form of the use of forcch ey
: ant ship
tack on a merc
found that an at

d that ship as
hich could not be shown to have targete
waters, wi

o) OSCd to chc] hlpS n tl 1€ area and t}lC mini ()f a S ﬂa Cd
S = g U gg
pP

Shlp n an mtemanonal Shlpplllg Channcl, WlllCll agam Could not

have been aimed in particular at US shippini, dlc:) ::;
E Sh(')wn N ed attack (assuming that the acts could have o
- :)n ae:::ibutable to Iran). Similar problems axolsci :71 "
d . hc evidence needed to attribute to Iran the min l‘gdid
ik t Ch USS Samuel B. Roberts. The Court, hox-:v.eve 3 e
o ‘:J?(Z}Jl;i tt}'::: possibility that the mining of a single military v
not ‘e

Yy l =
E g
SCl mlght bﬁ buﬁ:lClﬁl tto bl ll’lg nto pla thC 1 LllC ent It llf ()f S€. f

shown

defence™®#

g C o
In thﬁ leﬂfﬂ na v Uﬂlted SIJZlES case [hC Internationa w()ul
l L P b stat
()f ustice ]ad in Stc(l on th 5 separation between a tates Llillﬂ. [Lll
Sk

. Ibid paras 143-7. ‘ .
jtg Oz‘lleltztﬁrms (Fran v USA),ICJ Rep. (2003) at par
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use of force or intervention
force thar amouns toan ar

: 'med attaclk’
in t .
he context of one state supporting

th
e Court concluded that the conc

as
athreat or use of force, or amount ro i

orexternal affaj
erextern) ffairs of other Stares Theessential diff;
15 situation and that of armed a¢ e

) ,
tate supporting armed bands and
another state,

nrervention in the interna]

tack is the distinction berween a
astate sending armed bands inro
carries out the ar i
tack. While it is fu
] is fair to say th
UN Charter may have had in m Lo

today states have asserced the ri
Lerrorist groups,

in
hd anattack by one state o another
i gt to self-defence when attacked by
e i lr :insurgcnts. As we shall see below the defi
Includes in para, : »
graph (g) the situari
ation where 3

state ser ldS ar lned ba V
IldS Or 11t egu.lal S LO carry out CCreain acts WllIC]l

, but also

i s
attacks: if such an operat
have been classified as an

_
49. Above at
Para. 195, see also parag
> 50 paras 191 and 227_
50. Nicaragua (above) ar Ppara. 195, B

‘
and the ‘most grave’ forms of the use of
This distinction was drawn
tebels in another state, and
ept of armed artack did not
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Today the controversy now centres on a situation where the
armed non-state actor mounts an attack and no state is found to
have sent or financed such atrackers. Is an attack by such a non-
state entity in such circumstances to be considered ‘an armed
attack’ entitling a state to use force in self-defence? Put like this, in
the wake of terrorist attacks resulting in hundreds, if not thou-
sands of deaths, many would respond in the affirmative. Few states
openly questioned the right of the United States to use self-defence
to respond to the attacks of 11 September 20015 In that case
Afghanistan was seen as harbouring Al Qaeda, or at least seen as
unwilling to cooperate, and there were Security Council resolu-
tions which evoked the right of self-defence. But what of the situ-
ation where a government is simply unable to tackle a rebel group
launching attacks from its state into another stare? Opinion here is
divided on the contours of a right to self-defence in international
law.3? As we shall see, the International Court of Justice has yet to
address the issue head on; although the judges have left clues as to

considerable differences in approach.”

$1. For an interesting analysis of why this was so sce 5.B. Ratner, Jus ad Bellum and Jus in

Bello Afeer September 1196 AJIL (2002) 905-21.

52, See T.M. Franck, “Terrorism and the Right of Self-Defense, 95 AJIL (2001) 839-43,
A. Cassesc, International Law, 2nd edn (Oxford: OUP, 2005) 354-5, N. Lubell, Exra-
territorial Use of Force Against Non-State Actors (Oxford: OUP, 2010), Gray (above) ch 6;
) ch 3; and Ruys (above) at 447-72 who provides a detailed analysis of
the foUowingposc/Scptember 11 incidents of

Corten (nbove
states reactions in particular with regard to
states claiming self-defence in response to non-state actor artacks, Isracl-Syria 2003,
Rwanda—Congo 2004, Ethiopia—Somalia 2008, Tsracl-Lebanon 2006, Turkey—Irag
2007-8, Colombia—Ecuador 2008.

53. In Nicaragua (above) we saw that the Court did not consider that an ‘armed atrack’

had eccurred such as to entitle the US claim to be entitled to use collective self-defence
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In the casc brought before the IC] by the Democratic Repub
of Congo against Uganda it was claimed that Uganda had
right to act in self-defence in response to ateacks by the Alliane
Democratic Forces for the Liberation of the Congo. The Cotiny
found in its 2005 judgment that there was no direct or indira
involvement of the Democraric Republic of Congo in these
attacks, and cherefore ‘the legal and Facrnal circumstances fé_s: th
exercise of a right of self-defence by Uganda against the DRC wej
not present’> The Court said it was declining to answer the q.ues«._
tion ‘whether and under what conditions contemporary intern;
tional law provides for a right of self-defence against large-scale
attacks by irregular forces'ss Judge Simma’s Separate Opinion com

plains that the ‘unnecessarily cautious way the Court handlefd .

this matter. .. creates the impression that it somechow feels uncom:

on behalf of B Salvador (due to the alleged Nicaraguan support for armed rebels is Ho

Salvador), the judgment concluded: ‘As stared above, the Court is unable to consides

that, in customary internationa) law, che provision of arms ro the oppasition in another’:

State constitures an armed attack on char Sate. Even az a time when the arms flow was at
its peak, and again assuming che participation of the Nicaraguan Government, ti
would not constitute such armed arrack” At para. 230. But see the dissenting opiniors ol

this point by]udges]ennings and Schwebel who considered thir, although the provision -

of arms on its own would not constitute an armed attack, there could be situations where

the substantial involvement of a state with such non-state actor arracks would rise to the 7.

level of armed attacks that entitle the vicrim state to engage in self-defence. In the Le;ga

Consequences of the Construcrion of & Wall in Occupied Palestinian Tervitary, IC] Rep,

(2004) p. 136 the Courr excluded self-defence where the threat emanares from occupied’

territory ar para. 139, but see the Separate Opinions of Judges Higgins and Kooijmans -

and the Declaration by Judge Buergenthal.

54, Armed Activities on the Lervitory of the Congo (Demacratic Republic of the Congo v
Uganda), IC] Rep. (2005) at paras 146-7. :
55. Tbid para. 147.

ancc in contemporary internatt
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: i 1 i t impoz-
rrable being confronted with certain questions of utmost imp:
/i onal relations”™ The Court

therefore can be seen as having left for another day a judgment on

i the conditions for self-defence againse large-scale atracks by non-

iti ather than
state actors,” For present purposes it 1s suggested thatr

.
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i interrelated
“an actack by a non-state actor, the more important inter

. 5
S5uCs Wlﬂ bC. agamst What may thC fOICC be (hrectcd. W hethet
y W 10n-
tllC [()[CC was necessary:s ilﬂd hCIhEI thC f()ICC was PI()PO T 1
:

ate? We now turn to these questions.

(iii) Apprepriate military targets

a[lllﬁd con llCt and l[ﬂ!llatl()llﬁl 1!11! 1an nghts IQLW C()llSldC €d
I
(

*below). In addition, the targets mustdiclatfc to Ll;eleﬂi—ifint;e:;t;);
Targeting a military objective must there .ore ' piheain
ing the attack or preventing the next imminent att‘ac. . gl :
:f)lcsigllsdefencc is notp a right to engage in .armcd rctal;auon or Z:;Z
" bution. The International Court in the O Pla{farm.f l zse suggShow
that the state relying on the right wo self-defence will have tczo o
that its use of force against a particular talrgct Wwas necessary
with the attacks to which it had been subjected:

In the case both of the attack on the Sea Isle City and the .minc—l
ing of the USS Samuel B. Robers, the Court is not satisfie

56. At para. 15. See also the Separate ()pxmon by udge K»OO jnans. - ‘
5 . See further Gray (above) at 132-6 an 8-202; Moir (above) 135-9; Ruys (abovc)
7. further G: 6 and 198-20

£79-85; Lubell (above) at 30-6.
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Other means are available to a concerned State, including, in par-
ticular, recourse to the Security Council’®

There is no reason to believe that self-defence must be instanta-
neous in order to be legal (notwithstanding the Carofine formula).
The coalition that was assembled to come to the self-defence of
Kuwait in 1990 chose not to react instantaneously. Judith Gardam
points out that, in fact ‘States regard themselves under a continu-
ing obligation to endeavour to settle their differences by peaceful
means. Depending on the circumstances, the failure to acknowl-
edge peaceful overtures could transform a legitimate response in

self-defence into an aggressive use of force !

(v) Proportionality

The facts of the Qil Platforms Case afforded the World Court the
opportunity to explain how it would apply the proportionality
rule in the event that a state be entitled to use self-defence.? With
regard to one particular incident of the use of force by the United
States, the Court said: ‘As a response to the mining, by an unidenti-
fied agency, of a single United States warship, which was severely
damaged but not sunk, and without loss of life, neither “Opera-
tion Praying Mantis” as a whole, nor even that part of it that
destroyed the Salman and Nasr platforms, can be regarded, in the
circumstances of this case, as a proportionate use of force in self-

60. DRC v Uganda (above) at para. 148.
61.]. Gardam, Necessity, Proportionality and the Use of Force by States (Cambridge: CUP,

2004) ac 155.
62. The Court has also affirmed that che proportionality rule is a rule of customary inter-

national law. Nicaragua (above) at para. 176.
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63. 04l Platforms (above) at para, 76,

254 DRCAﬂ Uganda (above) at para. 147,
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Force in SelfDefence; 55 J CLQ (2006)
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There is a second proportionality rule which has to be respected
by all sides whenever there is resort to force. We include it here
because it represents a separate rule which needs to be considered in
conjunction with the rule just explained. This rule derives from the
law of armed conflict and the principle of distinction between com-
batants and civilians. Once one has identified an appropriate mili-
¢ of force is both necessary and

tary target and the proposed us
proportionate under the tests outlined above, one then must deter-

mine whether the expected civilian loss of life or damage is propot-
tionate to the anticipated military advantage.

Whether something is a military objective is context-specific. As
explained in Protocol I to the Geneva Conventions: ‘military objec-
tives are limited to those objects which by their nature, location, pur-
pose or use make an effective contribution to military action and
whose total or partial destruction, capture or neutralization, in the
umstances ruling ar the time, offers a definite military advantage’®
ds to examine carefully the context. A bridge ora power
ivilian objects, or may be making an effective
contribution to military action. Even where it is suggested that such
objects represent military objectives, the use of force will only be legal
where the proportionaliy test is satisfied. Whether such objects rep-
resent an appropriate target therefore depends on the direct and indi-
rect effects of their destruction as well as the anticipated advantage.
Article 51(3)(b) of the Protocol prohibits an attack which may be
expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be

excessive in relation to the concrete and direct military advantage

cire
Again one nee
station may be purely ¢

66. Art. 52(2).
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There is no need for the Securiry Council first to find that chere
has been an illegal use of force by a particular state. For enforce-
ment action to be authorized it is enough that there should be a
!;a_r_each or threat to the peace. The formula used by the Security
Council today, when it authorizes the use of force for states acting
outside UN command and control, will be along the lines that it

determines that the situation constitutes 2 threat to international

cace and security, that it is acting under Chapter VI of the Char-
ter, and that it authorizes certain member states to ‘use all neces-
sary means of ‘take all necessary measures.”

* The Security Councif’s authorization for member states to use
UN command and control has attracted consid-

force acting outside
s been concern that states (whether

crable controversy. First, there ha
Iacting individually, through regional organizations, of in coaljtion}
may use such authorizations Simpiy O pursue their own interests.
Second, Security Council resolutions have been relied on as a
justification for using force even where there had been no explicit
- authorization of the use of force with respect to che military action
being undertaken. In this way the 1999 NATO bombing of the
Federal Republic of Yugoslaviain the Kosovo conflict was justified
by some participatingstates as authorized by previous Chaprer VIL
resolutions which had autherized force wich regard to the earlier
conflicts in the former Yugoslavia. Similarly, the United Kingdom
and the United States relied on a Security Council resolution
authorizing the use of force in response to Irag’s 1990 invasion of
Karwait to justify the use of force in 2003 involving the bombing,

invasion, and occupation of Irag.

69. Sce, ¢.g. Resolutions 678 (1990) (Kuwaic) and 1973 {2011) (Libya).
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has led to disillusion in some quarters at the impotence of interna-
tional law to rein in those resorting to force in the absence of a
clear mandate from the Security Council. While these sentiments
ate understandable, there is, however, a real danger that by unduly
focusing on the adoption of certain resolutions, we too easily sat-
isty ourselves of the wisdom or otherwise of the use of force. For
many commentators the appropriateness or otherwise of the use of
force with regard to Kosovo or Iraq seems to turn on the voting
outcome in the Security Council. If nine votes can be found, and
there is no vero, then the use of force is seemingly legal, legitimate,
and to be supported. But such a limited focus is very dangerous;
the appropriateness of any use of foree should be debated with
regard to the multiple dimensions of the issue.

In the run up to the 2003 Iraq war, Sir Adam Roberts asked us
to consider, in addition to the legal dimension, the following ques-
tions: ‘Has deterrence of Iraq failed so clearly that action must
now be taken? Is it wise to start this war when there is so much
unfinished business in Afghanistan? Should action be taken
against Iraq before there is a farther effort to address the Israel-
Palestine problem? Is there any viable plan for the future of Iraq?™
While the question of the legality of any resort te force remains
important, we must not forger to question the wisdom of war, and
we must remain alert to the prospect that, even if a Security Coun-

bringing a case concerning a house in London before the UK courts. When the term ‘war’
is used in commercial or insurance contracts courts may take a more pragmatic approach
depending on the context and there will be no need for a formal declaration of war. On
the uncertain status of the concepe of war in international law see C. Greenwood, “The
Concept of War in Modern International Law’, 36 JCLQ (1987) 283-306.

73, “The Case for War}, The Guardian, 17 September 2002.
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cil resolution legalizes an atrack that would otherwise be an act of
aggression, such resort to force may still be very unwise,

As regards UN peace operations, a distinction is often drawn
between UN operations established under Chapter VI and those
under Chapter VIL Bur this can be misleading, All UN peace
operations have been seen as having the right to use force in selfe
defence or defence of their mandate. This right is exercised in a
state under Chapter VI because thar host state has consented to
such an aperation. Just because an operation is established under
Chapter VII does not mean that the UN operation is necessarily
entitled to use a greater degree of force. A Chap
implies international obligations for all UN

any authorization of the use of force will u
addressed in the Security Council resolutio
spelling out the mandate. So for example, in 2007 in its Chaprer
VIl resolution on the United Nations Assistance Mission in Dar-
fur (UNAMID) the Security Council decided

ter VII operation
member states, but
sually be separately
n in the context of

that UNAMID is authorised to take the necessary action, in
the areas of deployment of its forces and as it deems within irs
capabilities in order to:

(i) protect its personnel, facilities, installations and equip-
ment, and to ensure the security and freedom of movement
of its own personnel and humanitarian workers,

(ii) support early and effective implementation of the
Darfur Peace Agreement, prevent the disruption of jts
implementation and armed attacks, and protect civilians,

without prejudice to the tesponsibility of the Government

of Sudan. . ..
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the peace and protecting those at risk from violence. States hay
failed to give the UN the means to carry ouc this function ade
quately. Although the cold war divisions that prevented thie creq
tion of such operations are no longer with us, the world has faile
to create the sort of capacity that would enable the UN to ea

the ground in an effective way. The Secretariar’s perspective agsin

reveals the problems. ‘Each new operation is built voluntarily agi
from scratch on the assumption that adequate resources cani by
found and is run on individual budget, support and administratiy

lines. Peacekeeping in its current form requires more prediceable;
professional and adaprable capacities. It needs a global system o
match the global enterprise it has become.” The momentum for
such a system will depend on whether stares {and the individualy

who represent them} feel a sense of sensibility to everyone in th
global community.

§ 4. Aggression in the Statute of the
International Criminal Court

As mentioned in Chapter I11 it is likely that the International

Criminal Court (ICC) will have jurisdiction over the crime of
aggtession from 20177 The amended Starute excludes jurisdic-

76. A New Partnership Agenda: Charting a New Horizon  Jor Peace-Keeping (2009) (above)
ar fif. :

77. Under the amendment to the Seatute the new Arr, 1543s(3) reads: “The Courr shall

exercise jurisdiction over the crime of aggression in accordance with this article, subjectro -

2 decision to be raken after 1 January 2017 by the same majoriey of States Parties as is
required for the adoption of an amendment to the Starute’ For a full discussion see vol-
ume 10(1) of the Journal of International Criminal  Juestice (2012).

* Council ™ The crime is define .

the ICC as ‘the planning, prcParlatlon,
4 person in a position ef_ﬁ:cnvc y o
direct the political or military acton o

“¢an therefore be describ

491

RESORT TO FORCE

ionals from states which have not rarified t:e lSIE::tt
jruation has been referred by the Sec };
d for the purposes of the Statute o
initiation or execution, by

1 over nat
te; unless the s

to exercise control over or to
State, of an act of aggres-
e, constitutes a mani-
*79 The crime

Statute

s1on Wthll, by its cha( acter, gravlty and scal
(= Chartcl ()f thC Ullltﬂd I‘IQ.UOHS

o
ed as a ‘leadership crime and the
v in this crime to those who can con
80

fest violation of th

mmits the scope of complicit
rol or direct the armed forces of z s{-!‘iatf:(.1 o ofarmed o
. jor i as
: ressiort is dehne
In turn an ‘act of agg

215t fliC sovctcignty, CErrirtor 18.1 llltegl'lty or P()htlcai
g

inconsist-
nother State, or in any other manner inco
>81 There then follows a

by a State a
_independence of a : :
ent with the Charter of the United Nations

i ression:
list of acts that may qualify as an act of agg

£ a declaration of war,

i dless o
Any of the following acts, regaraless o

shall, in accordance with Unired Nations G

Jution 3314 (XXIX) of 14 December 1974, qualify asan
resolu!

act of aggression:

armed forces of a State of the

i he
i n or attack by € : ‘
ol itary occupation, how

i te, or any mil
rerritory of another Sta y

det Ares 156is(6)
ditional pmccdural SEeps W

1 155¢r, See also the ad

78, Arts 156is(5), and

(7)(8) and Ch. 111§ 4 (above).

79, Art. 8bis(1) 1CC Sratute.

80. Art, 256is(3)-

§1. A, 8bis(2) 1CC Statuce.

b et

s




492 Brierlys Law of Nations

ever temp()la y, lC.SLlltlIlg fIOlll SUCh nvasion

any annexation by the use of fore
another State or part thereof:

(b) Bonlqbardmcnt by the aered, forces of
tertitory of another Srate or the u .

St. i
o Ihate against the territory of anoth
C
. e blockade of the Ports or coasts
orces of another State:

or atrack, or
e of the territory of

a State against the
se of any weapons bya
er State;

of a State by the armed

( ) &
d All attack l)y [hC armed f()[ ces of a Statc on tIlC Ialld Sca or
>
air i()ICCS Or marine ﬂlld alr 1 eets of allodlel Statc
3

C) 1]'16
far C
mcd { <S whi Wi
S€ O, or of ¢ ne ;EZHC ]l Cl are Ithln dlE

(

territ ]
ory of another State with the 4.

ing State, greement of the recejy-

in contr i
o avention of the conditjons provided fo
or any extensi i ;
; on of th i
i . €ir presence in
i o y eyond the termination of the a 3
¢ action of a State in allowine i gt
e e allowing its territory,
s ¢ disposal of another State, to b
er St i : .
: ate for perpetrating an act of i
third State; e
(g) The sendi
ding by or on behalf of 4 State of
ro i
groups, irregulars or mercenaries
ar i '
med force against another Stat

am i
ount to the acts listed above o
ment therein 8 ’

which it has
used by thar

on against a

armed bands,
which carry out acts of
¢ of such gravity as to

t its substantia] involye-

There will be no crime of a

goression whe
legal as an exercise of self.d re the use of force was

ef i
ence or because it had been author

82. Resolut on R( es.6, adopte une 2010, nex b as 1 and 2.
/Res.6, : d 1 010, Annex Art. 8 paras 1 an
P s pa

RESORT TO FORCE 493

ized by the Security Council. Tn such cases there will have been no
‘nanifest violation of the Charter of the United Nations.

In 1946 the International Military Tribunal in Nuremberg

seaced that ‘to initiate a war of aggression.... is the supreme interna-

sional crime’® The Tribunal found 12 of the defendants guilty on
counts related to aggression. The Tokyo Tribunal found 24 of the
defendants guilty on similar counts, Since that time there has been
lictle appetite for the prosecution of the international crime of
aggression; the Special Tribunal for Iraq was not given jurisdiction
of this crime in the context of the trial of Saddam Hussein and
hough there were calls for prosecutions related to the
Iraqi invasion of Kuwait in 1990.% The jurisdictional and proce-
dural hurdles for future trials before the International Criminal

Court will be considerable. But the inclusion of the crime of
c of the International Criminal Court

se to pause for thought before

others, even t

aggression within the Statut
will surely give some leaders cau

embarking on military adventures.

§ 5. International law in armed conflict

All parties toan armed conflict are bound to respect the applicable
international law. Both the aggressor state and the state acting in
self-defence will be bound by the laws of war, now often known as

international humanitarian law. A distinction is drawn between
(1946) Cmd 6964 (London: HMSO) at 13

83. Trial of German Major War Criminals
£ Iragi national law that could be used

4. The Statute did, however, refertoa provision o
“The Iraqi Special Tribunal and the Crime of

to prosecute a similar crime. See C. Kress,

Aggression, 2 JICT (2004) 347-52.
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inter-state conflicts and other armed conflicts involving organized
non-state armed groups fighting against a state or each other. Cer-
tain rules from inter-state armed conflic will be inapplicable to
internal armed conflicrs.® So for example, in internal armed cop-
fict there is no concept of a prisoner of war who can be detained
until the end of the conflict and then must be released. In an inter.
nal armed conflict the captured non-governmental forces from the
rebel side will usually be considered criminals for having taken up
arms against the state, and the state can prosecute and punish them
for their actions. By contrast, in an international armed conflict a
member of the armed forces of 2 state captured by another state is
not only entitled to be treared as a prisoner of war, but cannot be
tried for having used force, even lethal force, against the armed
forces of the capturing state. Even where the captured soldier
belongs to the forces of an aggressor state, the individual crime of
aggression, as we have seen, is a ‘leadership crime’ limited to those
Persons in a position to control or direct the armed forces of a
state. The members of the armed forces of a state enjoy what is
called ‘combatant immunity’ protecting them from Pprosecution
for having used arms against another state. Of course they will

85. The rules on international armed conflict have enjoyed much greater attention from
states as they obviously understand the reciprocal advanrage of limiting certain methods
and means of warfare, Srates have been less enthusiastic about limiting their freedom of
action in the context of internal armed conflicts. Compare the long list of war crimes in
international armed conflices with che shorter provisions related to internal armed con-
flicts in the Seatuce of the International Criminal Court (1998) Arc. 8(2). See also the
distinctions drawn in the ICRC Customary International Humanitarian Law Study
(Henclkaerts and Doswald-Beck, above). See furcher Y. Dinstein, The Conducy of Hostili-
ties under the Law of International Armed Confflict, 2nd edn (Cambridge: CUP, 2010);
L. Moir, The Law of Internal Armed Conflict (Cambn’dge: CUP, 2002).
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_nécd to know the likelihood of civilians being near the bridge av any

. 'g.rticuiar time of day or night, as well as the strategic advanrage
‘offered by the destruction of the bridge. The weighing of civilian

Jives against an abstract future military advantage seems grotesque
and unworkable, but the principle forms the basis for calculagons
elated to the Jegality of rargeting in all modern contlices.”

Similar controversies atise with regard to the second principle.

~ Alchough a number of reaties prohibit certain weapons in the

context of the principle prohibiting unnecessary suffering to com-

* batants, states have resisted seeing this pr'mciplc as Jeading to 2
prohibition of weapons that have not been specifically outlawed.”
* The debate may then turn on how the weapons are used rather

" than on the fact they have been used.”

The principles just outlined, sometimes known as the law on
the conduct of hostilities, are complemented by humanitarian
rules for the protection of the victims of armed conflicts. Those
protected by these rules include the sick, the shipwrecked, prison-
ers of war and other derainees, and civilians in occupied rerritories.

.

90. For the difficulzies involved in applying the law to ¢he faces in such situations se¢
Report of the Independent International Fact-Finding Mission on the Conflict in Geor-
gia {2009) vol. Il at 321-51; Final Report ta the Prosecutor by the Committce Estab-
lished to Review the NATO Bombing Campaign Against the Federal Republic of
Yugoslavia (2000) 39 1LM 1257; Repore of the Inrernational Commission of Inquiry to
investigatc all alleged violarions of international human rights law in the Libyan Asab
Jamahiriya, A/ HRC/17/44, 1 June 2011

91. Consider the derailed listings of pmhibitcd weapons in the International Criminal
Court Art. 8(2)(b). Foran overview of the international kaw in this ficld see W. Boothby,
Weapons and the Lat of Armed Conflict {Oxford: OUP, 2009).

92, See the discussion in the IC] Opinion and the separate and dissenting opinions in
Legality of the Threat o7 Use of Nuclear Weapons {above).
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As we saw in previous chapters there may be specific provisions

not only regarding the treatment of such persons but also prohib-
iting any reprisals against them. The provisions of this branch of
the law of armed conflice cover several hundred arricles mostly
found in the four Geneya Conventions of 1949 and thei Proto-
cols. Any idea that some people fall outside this Pprotection in
times of armed conflict is now discredited.”” A sense of the minj-

mum guarantees can he gleaned from Common Arricle 3 to the
1949 Geneya Conventions which reads as follows:

In the case of armed conflict not of an internar;
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Parties, cach Party to the

onal character

¥y of one of the High Contracting

conflict shall be bound to apply, asa
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(1) Persons taking no active
members of armed force
and those placed hors
detention, or any other
treated humanely,

part in the hostilities, including
s who have laid down their arms
de combar by sickness, wounds,
cause, shall in al] circumstances be
without any adverse distinction founded
on race, colour, religion or faith, sex, birth or wealth, or

—_—
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Commission suggests a long list of the types of treaties whose sub-
ject-mater implies that they continue in times of armed conflict.
Most importantly, international courts, such as the European
Court of Human Rights, have applied human rights treaties in
situations of armed conflict and occupation providing a remedy to
the vicrims of human rights violations.”

The precise interaction, however, between particular provisions
of human rights treaties and the laws of war, has caused consider-
able confusion and controversy,”® with some states claiming that
one branch of the law should operate to the exclusion of the other.
Although there may be situations where only one of these branches
apply, in many situations the differenc legal orders operate in a
complementary rather than an exclusive way. So for example,
whereas a provision of human rights law may prohibit the arbi-
trary deprivation of life or arbitrary detention, in order to deter-
imine what constitutes arbitrariness in the context of armed conflict
there may be a need to refer to the special rules of armed conflict
which explain, for example, what constitutes a military objective
(as seen above). In the same way, as we have just seen, the Geneva
Conventions refer to ‘torture’ without further explanation. The

97.See, e.g. Al-Skeiniand others v UK, 7 July 2011; Al-Jedda v UK, 7July2011; L. Doswald-
Beck, Human Rights in Times of Conflict and Terrarism (Oxford: OUP, 2011).

98. For a very thoughtful exposition of the interaction between human righes law and
humanitarian law see M. Sassoli, “The Role of Human Rights and International Humani-
tarian Law in New Types of Armed Conflicts, in O. Ben-Naftali (ed.), International
Humanitarian Law and International Human Rights Law (Oxford: OUP, 2011) 34-94;
on the recourse to the laws of war in the post-Seprember 11 world see M.E. O’Connell,
“The Choice of Law Against Terrorism, Journal of National Security Law and Policy
(2010) 343-68, and P. Alston, “The CIA and Targeted Killings Beyond Borders, 2 Har-

vard National Security Journal (2011) 283-446.
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100. This last paragraph was originally included by Brierly as part of an address to
Chatham House in 1944, ‘International Law: Its Acrual Part in Wold Affairs’ in The
Basis of Obligation in International Law, 305-13, at 312; also published in 20 Interna-

tional Affuirs (1944) 381-9.
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legal questions are decided and to the legal departments of foreign
offices in which they are discussed. Here we shall ind an immense
amount of legal business being transacted, most of it practical and
(to the non-lawyer) as dull as the work of any other lawyer, It
relates largely to matters that receive only cursory mention in
books about international law, to the drafting or interpretation of
treaties on matters of greater and lesser importance, to the protec-
tion of nationals who get into trouble abroad, to conflicts of state
jurisdiction, and to a variety of other matters, most of which are
remote from high politics and of little interest to the man or
woman in the street.

But what is significant about all of this work is that it proceeds
on the assumption that states do normally observe their treaties
and do respect the rules of international law, and this assumption
is justified by experience. The judges and the lawyers involved use
the same technique as other lawyers, and nine tenths of their dif-
ficulties, like those of other lawyers, arise in the application of

accepted general principles to particular facts which are compli-

cated or disputed, and not from any peculiar uncertainty or
abstractness of the principles with which international lawyers
have to deal. Most of those popular arguments which prove the
non-legal or the peculiarly abstract nature of international legal
principles are the pseudo-realist arguments of the theorist who, if

he or she has examined the subject at all, has seen it in books and
not in action.'"!

101. The last three paragraphs first appeared in similar form in Brierly’s ‘Law, Justice, and

War' Czechoslovak Year Book of International Law (1942), reproduced in The Basis of
Obligation, 265-79 at 265-6.
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