V I I I International Dispufés

the Maintenance of =

International Peace ani
Security &

§ 1. Dispute settlement

HE PROBLEM of effecting the peaceful sectlement

' dispute is addressed through two methods; we ma
induce the disputing parties to accept terms of sett’lcmcnt c){ic
to them by some third party, or we may persuade them 1o &
Itogether and agree on terms of sertlement for themselv In
1ntc.:rnati0nal field, the former method takes the form CS'. h'..
arbitration or of judicial settlement; the latter method tcaltk.c'
form of negotiation, good offices, mediation, or conciliationes.

[ Aswe slaw in the previous chapter, the methods of peaceful
tlement arise against a background of the possibility of coun
measures. In the past, and in previous editions of this book, th
countffrmeasurcs were referred to under the headings re risaii ."::
n}torswn; and these topics were included in the chaptcrin thse
of force. Today, war and the use of force are not permite du
responses to violations of international law.! "

1. The exc CPLIONS e w. tare is the object of an ar self-cefen:
A henas s th II)]C med atrack and acts in self-defe
or when states are authorized to us: I Y the securt Council, see Ch. 1X )CI()W.
th d to use force b the Secu Ly
:

392

INTERNATIONAL pispuTESs 393

have also seen how countermeasures, in the form of a

aceful reprisal, may be used in response to the breach of a

n order to bring the other party back into compliance

international obligations.” Ir was explained that the

ity of such countermeasures demands that they be propor-
- and not affect particular obligations such as those which
._fundamcntal human rights or certain categories of per-
ider humanitarian law. The regime of state responsibility
nternationally wrongful acts, and the rights of other states O
oid to such wrongful acts, covers not just violations of treaties
4o all violations of customary international law. It is bound
ith questions of dispute sertlement and so we will consider
ese issues here. Let us examine first the rules for actribution of
duct to a state, and then look at reprisals, retorsion, and coun-

casures before considering dispure settlement more generally.

Attribution of conduct to a state

Ve have already seen, in the contexy of the treatment of foreigners,

 state will be internationally responsible for the conduct of

y of its Organs, execurive, legislative, or judicial® We now look at
stions of attribution in more derail. It is clear that the conduct

ny organ acting in exercise of govctnmental authority is artrib-

I
- 2 detailed review of the law and practice in this area sce the seminal article by

mma “Reflections on Article 60 of the Vienna Convention on the Law of Treaties and
‘Background in General International Law, 20 Cisterreichische Zeitschriftfiir iffentliches

echt (197{)) $-83.
ee above Ch. VI§ 10 ona srate’s trearment of foreigners.-
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utable to the state: ‘even if it exceeds its authority or contrav
instructions’* So, where two officers unsuccessfully tried to cx
money from a French citizen, took him to a military barracks;
then [ater drove him to a village and shot him, the state of Mexi
was held responsible, since: ‘the murderers had acted in th
capacity of military officers and had taken advantage of the po
and compulsory means at their disposal by reason of that-ve
capacity’® In times of armed conflict all the actions of the person
forming part of the armed forces of a state party to the COHHiCtW
be attributed to the state.

The conduct of persons or entities that are not organs of th
state may nevertheless be considered an act of the state where ﬁh’
[aw of that state has empowered them ‘to exercise elements of gov
ernmental authority”” Brigitte Stern suggests that any inseituti
which fulfils one of the traditional functions of the State, even

such functions have been privatized, should be considered as an.

organ of the State from the point of view of international law an
for the purposes of the law of responsibility’® This idea is reflecte
in the ILC’s commentaries, a distinction being drawn betwee

governmental activity and commercial activity: “Thus, for example;

4. Are. 7, International Law Commission’s Articles on Responsibility of States for Ince
nationzlly Wrongful Acts (2001) (hereafter ARSTWA).

5. Caire Case (France v United Mexican States) Case No. 91 5 ILR 146, at 149; for the ful
original award see 5 RIAA (1929) 516-34. :
6. See Armed Activities on the Territary of the Congo (Democratic Republic of the Congo 1
Uganda), IC] Rep. (2005) paras 213-14. .
7. ARSIWA Are. 5.

8. B. Stern, “The Elements of an Internationally Wrongful Act) in J. Crawford, A. Pelle

and S, Olleson (eds}, The Law of International Responsibility (Oxford: OUP, 2010) 193
220, ar 204.
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¢ conduct of a railway company to which certain police powers

e been granted will be regarded as an act of the State under

national law if it concerns the exercise of those powers, but
stif it concerns other activities (e.g. the sale of tickets or the pu-
ase of rolling stock}”? Stern offers us the following contempo-
ry - explanation: ‘the mere fact that a State confers management

prisons or control of immigration in its airports, or even cer-
in police functions to private entities, does not mean that the
State can absolve itself from all international responsibility when
se entitics commit acts contrary to the State’s ineernational

' iigations.

Condnet can also be attributed to a state where the persons or
roup are ‘acting on the instructions, or under the direction or
ontrol, of the State in carrying out the conduct’!! Disputes before

international tribunals will often cencre on whether particular acts
¢an be actributed to a stace in this way. The International Court of
tice examined this question in some detail when it found that
he acts of the contras in Nicaragua could not be attributed to the
United States in the 1980s.12 It held ‘that United States participa-

tion, even if preponderant or decisive, in the financing, organiz-

ng, training, supplying and equipping of the contras, the selection
f its military or paramilitary targets, and the planning of the
whole of its operation, is still insufficient in irself”** The Court

9. IL.C Commentary, UN Doc. A/56/10, at p. 43 para. 5.
0. “The Elements of an Internationally Wrongful Act’ (above) ar 204,

211 Arc. 8 ARSTWA.

12. Military and Paramilitary Activities in and against Nicaragua (Nicaragua v USA),1C]
“Rep. {1986) at para. 109

- 13, Ibid para. 115.
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concluded on this point: ‘For this conduct to give rise to
responsibility of the United States, it would in principle have o
proved that thac State had effective control of the military._o. ééra
military operations in the course of which the alleged viola .
were committed.™* '
More recently, in the context of claims by Bosnia and Herz
govina that the acts of the ‘Scorpions, with regard to Srcl.)r'én
be attributed to the Federal Republic of Yugoslavia, the "
reinforced its approach stating that it would have to be sh
chat: “effective control” was exercised, or that the State’s instéu
tions were given, in respect of each operation in which the al'le” |
violations occurred, not generally in respect of the overall acti
taken by the persons or groups of persons having committed th
violations’!®
Orther situations where the conduct of non-state actors will
attributed to the state include: the situation where non-stare acéd
are in fact exercising elements of governmental authority (&
example in times of natural cacastrophe or some other break-down
in normal government), the situation where insurgents becosﬁ
the new government (or establish a new state)—a this point the
conduct as insurgents is attributed to the state they newly go

ern—and lastly, situations where the state adopts the conduct in
question as its own. ' .

14. Thidem.

15. Case Concerning the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro) judgment of
26 February 2007, at para. 400 (emphasis added). .
16, .ARSIWA Arts 9,10, 11. For 2 full discussion of the theory and practice ofatcributi;) ;
{or imputation) see Crawford et al {(above) at 187315, .
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Retorsion, reprisals, and couniermeasures

sion is a measure of self-help taken in response to an illegal or
riendly act, where the self-help measure itself is within the law.
1&‘6_{5 therefore from the reprisals (countermeasures) we have
dy considered in the previous chapter;"’ those measures would
illegal bur for the fact that they fall within the conditions fora
itimate countermeasure as a response to an internationally
gful act committed by a state. The following examples of
etorsion are familiar: breaking off diplomaric relations; imposing
4 restrictions on nationals from the other state; withdrawing
id: and downgrading diplomatic relations. These actions are legal
as such but raken in response to illegal acts commiteed by states.
is form of self-help is not covered by the rules relating to state
sponsibility for internationally wrongful acts, but it is sometimes
ggested that such retaliation should be proportionate and should
e discontinued as soon as the other state’s behaviour ceases.'®
‘Reprisal is aword with a long history. Literally and historically
denotes the seizing of property or persons by way of ‘retaking,
and formerly it was not uncommon for a state to issuc “letters of
reprisal’ to their subjects, who may have met with a denial of jus-
fice in another state, authorizing them to redress the wrong for
themselves by forcible action (retaliation), such as the seizure of
the property of subjects of the delinquent stare. The practice was
‘alled ‘special or ‘private’ reprisals, but it has long been obsolete.”

17.6 13(b).

18, See A, Cassese, Internatipnal Late, 2nd edn (Oxford: OUP, 2005) ar 310.

19. For a detailed examination of the history and the law of private and public reprisals as
ol a5 reraliation in war see E.S. Colbert, Retaliation in International Law (New York:

' King’s Crown Press, 1948).
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We might also note the practice of issuing letters of marque’ w
authorized a ‘privateer” in time of war to seize enemy public 'an:
private ships. In these cases there was no issue of the privateer h
ing suffered any previous wrong; the letters of marque authorize
privateers to use force thereby distinguishing them from piratési

Reprisals when they are taken today are taken by a state as such
Nowadays the preference is to refer to reprisals as countermeas
reserving the expression reprisals for particular countermeasure
taken in times of armed conflice.2!

Countermeasures, as we have seen in the context of responsc.s
breach of treaty, are a form of legitimate non-forcible self-hel
which states may resort in order to bring another state back ing
compliance with its international obligations. As long as the inter
national legal system does not provide an organized machinery fo
coercing a delinquent state to conform to all its international obli
gations,” self-help remains an option for states, albeit, as we sh .'
see, in quite circumscribed circumstances. .

20. 'The practice, which operated from the thirteenzh century through to the nineteen .
century, was applied by several naval and other powets. In French the equivalent was
lettre de conrse generating the term corsair for those engaging in such reprisals. The prac
tice was abolished by the Paris Déclaration réglant divers poines de droir maritime (185.6.
Art. 1" ‘La course est et demeure abolie’ The US Constitution still stares in Art. I{8) E.
Congress has the power [t]o declare War, grant Letrers of Marque and Reprisal, an

make Rules con ing C i i
cerning Captures on Land and Warer, For an interesting set of studies see’

D.J. Statkey, E.S. van Eyck van Heslinga, and J.A. de Moor {eds), Pirates and Privateers
New Perspectives on the War on Trade in the Eighteenth and Nincteenth Centuries (Exer
University of Exeter Press, 1997), .

21. On the lexicon of terms used in this context and their etymalogy see D. Alland ‘Ti'l
Definition of Countermeasures, in . Crawford e al {above) 1127-36. :
22.'The term sanctions is increasingly reserved for collective action determined by the el

evant organ of an international arganization. Whether or not such sanctions can relicve
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The conditions of a legal resort to reprisals were discussed in

e Naulilaa arbitral award in 1928, and cerrain principles, which
d previously depended for their authority on academic writing,
vere accepred and applied by the tribunal.? In 1915, while Portu-

‘gal was still neutral in the First World War, an incident took place

it Naulilaa, a Portuguese post on the frontier between Angolaand
vhat was then German South-West Africa. Three Germans were
ed. On the evidence it was clearly established that the incident
ose out of a pure misunderstanding* The Germans, however, as
measure of reprisals, had sent an expedition into Portuguese ter-
ory, artacked several frontier posts, and drove out the garrison
rom Naulilaa. A local uprising took place which was then sup-

essed by the Portuguese.

ra 5 of their obligations to the rargered state depends on the constituent treacy of the
ganization and the relationship between the state and the organizations and its merm-
" See for a full account V. Gowlland-Debbas (ed.), United Nations Sanctions and

governar, who was accompanied by 20 soldiers and an interpreter, approached the border
ar the Portuguese fort of Naulilaa. Negotiations were difficalt, however, becanse the Ger-
inans did not speak or understand any Porrugnese and the Portuguese did not speak or

ndesstand any German, Due to several misundesstandings caused by the Gesman inter-
preter's manifest ignorance of Poreuguese, the Porruguese were led to believe thar the
German governor had the secrer intent of commencing an invasion into Angola. The
German side, however, believed that the Portuguese lieutenant and captain had entrapped
the German governor and his officers in an ambush. When the Germans decided to leave
Eare Naulilaa and mounted their horses, the Portuguese tried to keep them from leaving,
The Germans then drew their firearms; at thar moment, the Portuguese fired several shots
and killed the German governor and ewo of his officers. The interpreter and a soldier were

inverned Neulilaa Avbitration (Portugal v Germany), <mpepil.com>.
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The arbitrators laid down three conditions for the legitimac
reprisals: {4} there must have been an illegal act on the part..o
other state; (6) reprisals must be preceded by a request for red
of the wrong, for the necessity of resorting to force cannot
established if the possibility of obtaining redress by other me
not even explored; and (¢) the measures adopted must not
cxc.cssivc, in the sense of being out of all proportion to the pr(:)' .
cation received; they are limited by: ‘les expériences de l'humﬁﬁi
et les régles de la bonne foi’? In this case Portugal had comﬁitte
nf) illegal act; Germany had made no request for redress; and th
disproportion between the German action and its provoca;t:ié
was evident. The award was therefore given in favour of Portﬁgal;

The principles remain relevant, even if today reprisals involvin
the usc of force are forbidden and the preferred terminolog.y
countermeasures. Several treaties played a role in limiting reprisal
and we might briefly refer here to the so-called Drago doctrine..
1902, when Great Britain and Germany were conducting a paciﬁ
blockade of Venezuela in the interests of her Bricish and German
creditors, Luis Marfa Drago, then the Argentinean Foreign Miﬁﬁ
ter, put forward the contention that the failare of a state o pajr it
debrs does not justify the use of force against it. There may hav
been good reasons even at thar date from a domestic point of view

against employing the British fleet as a debe-collecting agency on

behalf of British subjeces who had made risky investments abroa

but there was then licde authority in international law for Drag:o
contention. It led, however, in 1907 to a Hague Convention (No
IT) ‘respecting the limitation of the employment of force for th

25. Nanlilaz (above) at 1026 {requirements of humaniry and rules of good faith).
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-overy of contract debes, whereby the signatory states agreed not
use force for that purpose unless, in effect, the debtor state had
fused to submit to arbitration, or having agreed to do so, had
led to obey the award.
- Arleast since 1928, the date of the Pact of Paris {or General Treaty
bt the Renunciation of War), it has been clear that reprisals which
volve the use of force are no longer legal. By Article 2 the "High Con-
racting Powers’ agreed ‘that the serdlement or solution of all dispures
“conflicts, of whatever nature or of whatever origin they may be,
hich may arise between them, shall never be sought except by pacific
cans. This prohibition is reaffirmed in the UN Charcer of 1945
The modern conditions for peaceful countermeasures build on
the principles outlined in the Naulilaa case and have been elabo-
rared by the International Law Commission.”” They can be summa-
igd as follows, First, countermeasures must be aimed at the state
that has violated ies obligations towards the injured state.”® Second,
't'h:éy are limited to the temporary non-performance of the obliga-
tions of the injured state and should as far as possible be reversible so
45 to allow for the resumption of the performance of the original
obligation.” Third, they have to be terminated when the wrongdo-

26, Sec Art. 2(3) Al Membess shall sertle their international dispures by peaceful means
such a manner chat international peace and securiry, and justice, are not endangered.

{4) All Members shall refrain in their international relations from the threat or use of

force againse the terrirorial integrity or political independence of zny statc, or in any other

‘nanner inconsistent with the Purposes of the United Nations. See also Ares 33 and 37,

and the Manila Peclaration on the Peaceful Settlement of Internarional Disputes annexed

to the GA Resolution of 15 Navember 1982, A/RES/37/10.

27. For a full discussion see Crawford et al {above} ac 1127-214.

28. See ARSIWA Art. 45(1),

29. bid Art. 49(2)(3).
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ing state has complied with its obligations (including the obligation
to provide reparation).* Fourth, they should be commensurate \h
.thc injury suffered and have as their purpose to induce the wrongd
n?g state to comply with its obligations under international lfw
Fifth, they cannor involve the use of force or affect perempto
f’lOL’II‘lS (juus cogens), fandamental human rights obligations,? huﬁl :
itarian obligations prohibiting reprisals,* or obligations ’to respe
the inviolability of diplomatic and consular agents, prcm?ses-

30, Ibid Arts 53, 2841, 52(3).
31.Ibid Art. 51, Case Concerning the Gabeikovo-Nagymaros Project (Hungary/ Slovakia)
].E{ep. (25 September 1997) ar paras 85--7; Thomas Franck suggests: T assessing th

ity of a response, the principle of proportionality allows thosc affronted by unia\:f:]c ccp[;
to respond by taldng into account the level of respanse necessary to prevent recurr ncon (];C
Prc.)portionality of Countermeasures in International Law), 102 4717, (2008) 71 57;7 C:: 76.5.1:l
6; in the same vein sce Ormer Yusif Elagab: ‘the motivation for resorting to COuIlECl’-II’]CaS :
namely‘self-protccrjon, reciprocity, and a desire to achieve a speedy serdement may b u(i !
the main criteria for determining proportionality. Thus, in cases of unusual dany e: “5.‘3[_1 a,s
when the nationals of the aggrieved Stare are seized as hostages, thar Seate will be ) :md as
thc.ground of self-protection to employ countermeasures of extreme severity in ord::lzl e
their release.” The Legality of Non-Forcible Counter-measures in International L ((;::’cuz
Clarendon Press, 1988} ar 216, See also Cassese (above) at 305-7. o
3?._. 16id Art. SO(1)(b}; see further 5. Borelli 2nd S. Olleson, ‘Obligacions Relating to H
R.Jghts and Humanirarian Law} in J. Crawford et al (above) 1177-96; R Provrg t, :m -
tional Human Rights and Humanitarian Law (Cambridge: CUP, 200,2) a.t ISZiSZ’Z'E:ﬁ ”

33. Ibid Art. 50(1)(c). The prohibition refers to humanitarian obligations forbidding.

repr]sai.s in armed condlict; these obligations are dealt with in the relevant treaties: repri

als against protected persens under the 1949 Geneva Conventions are forbidci.e CIE!:h
wounded, ?hipwrecked, prisoners of wa, and certain internecs), So, for example mi:lrre i
ment of priseners of war cannot be met with mistreatment of the ather side’s prison \
war Pfoto:o[I of 1977 to the Conventions expands these protections from r:}: it 'alm-s ;
e»nfxgmtem:[z'a the sick, wounded, shipwrecked, hospital ships, medical vehiclef(.:u : ;.0

civilians, the civilian population, and civilian objects; cultural objects and places :l?wo)

ship; obj indi ; ivili
p; objects indispensable to the civilian population; the natural enviro :
NIMent;
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archives, and documents. Lastly, the state resorting to countermeas-
res may have to comply with certain dispute settlement procedures
other preliminary procedural requirements.
Certain treaties provide that states parties will be obliged to
ske their dispute to a dispure settlement body rather than engag-
yo'in unilateral countermeasures.* For example there are provi-
ns to this effect for members of the European Union, the World
ade Organization, and the North Atlantic Free Trade Associa-
jon.”® The preliminary procedural conditions, according to che
C Asticles on State Responsibility (ILC Articles), are that,
fore taking countermeasures, the injured state shall: call on the

responsible state to fulfil its obligations, notify any decision to take

countermeasures, and offer to 1legotiate.36

R
and insrallations conraining dangerous forces (Asts 51-6). The customary law prohibit-
M. Henckaerts and L. Doswald-Beck, Customary
{Cambridge: CUP, 2005) at 513—
on Restrictions on the Use of

ing belligerent reprisals is outlined in J.
enational Humanitarian Law-—Volume 1: Rules
29, See also the prohibition on reprisals in Protocol 11
Mines 1o the UN Conventional Weapons Convention {1980). For a detailed discussion
£ the controversy surrounding reprisals against the civilian population see F Kalshoven
eprisals and the Protection of Civilians: Twe Recenc Decisions of the Yugoslavia Tribu-
“pal’ in 1.C. Vohrah eral (eds), Mar’s Inhumanity to Man: FEisays on International Law in
onour of Antonio Cassese {'The Hague: Kluwer, 2003) 481-509.

4. "These are sometimes referred ro as seff-contained regimes, In addirion the state taking

qunrermeasures has to comply with any ebligations wehich flow from an applicable dis-
*pure sertlement proceduse, ARSTWA Art. 50{2)(a); see also Are. 52{3){(4}.
5. See further DW. Bowert, ‘Economnic Caercion and Reprisals by States, 13 Virginia
Tournal of International Latw {1972) 1-12.
36, ARSIWA Arts 52(1} and 43, The obligations te notify the resp

urgent countermeasuyes are necessaly to p[’ﬁSCI‘VC tl’lC

ansible state and offer

t0 negotiate may not apply where
injured statc’s rights. The example given by the IL.C is the temporary freczing of assets

without notice in order to prevent a state from withdrawing its assets from the banks in

- the injured state. ILC Commentary A/56/10 at 136 para. 6.




404 Brierly’s Law of Nations

This framework does not necessarily capture all restrictio
countermeasures. It remains rather state-centric, and Laute
Boisson de Chazournes asks whether we should not also co '1
first, the effects of economic and political coercion, and secan
the effects on the environment and community interests:
generally. She suggests that: ‘economic and political counterm
ures may be illegal if they are aimed at coercing a State to subo
nate the exercise of its sovereign rights or its independence’?.
point is that fairness, the non-abuse of rights, and good fiit
should all be taken into account in evaluating economic counter

measures that might have long-term consequences for the pop
tion.*® With regard to the environment she states:

Scientific uncertainty in environmental matters makes ic nec- -
essary to rethink the criteria of validicy or legality of counter
meastires according to different paradigms. One is led to thy
conclusion that the uncertainty which might surround th

risk and effects of a countermeasure on the environment

as a framework norm which would oblige all States to refrain

from adopting in any significant way countermeasures which -
would threaten the environment and human healeh.?

37. ‘Other Non-derogable Obligations) in J. Crawfo:d eral (above} 1205-14, at 121.

38. The example of Cuba is given to illuszrate how temporary measures can be rencwed_ :

exacerbating the gap berween unequal partners. Eadem “Economic Countermeasures
an Interdependenc World' 451L. Proceedings (1995) 33740, _
39."Ocher Non-Derogable Obligations’ (ahove} at 1212 {footnores omitred); see further
L. Boisson de Chazournes, ‘New Technologics, the Precautionary Principle and Pub

Participation; in T. Murphy (ed.), New Technologies and Human Rights (Oxford: OUP
2009) 161-94,
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it we have only dealt with countermeasures undertaken by an

ed state. Controversy remains with regard to other non-
red states, and whether such states may take such countermeas-
against a state that has violated an obligation owed to the
ternational communicy as a whole (erga omnes). It is clear t.hat
Hective measures taken through an international organization
inst a member (sanctions) will be governed by the constituent
ument of that organization. In this case the Charters of the
hil ed Nations, the Organization of American States, the African
nion, or the Arab League will provide the legal framework * But
at is less clear is the right of states (individually or collectively)
ﬁ_aiapiy countermeasures under the general rules of international
w outlined above. This can in particular arise in the context c?f
Le.sp__(_)nses ro grave violations of human rights where those immedi-
Iy affected are individuals rather than other states.
The ILC concluded that there did not appear to be a “clearly
ecognized entjtlement’ for non-injured states to tak‘e couneer-
asures in the collective interest, leaving the matter ‘to the fur-
cf development of international law’*! Article 54 of the ILC
ticles simply refers to the right of a non-injured seate to ta_ke
awful measures’ against the state in breach of these community
bﬁgations. The Commission’s hesitation on this point has been
iticized by scholars, although chose who propose that non-

See further Gowlland Usnized Nations Sanctions (above).
. ILC Commentary (above) at 139, para. 6.
. Tamns, Enforcing Obligations Erga Omnes i International Law (Cambridge: CUP,
005) who after a study of state practice concludes that Art. 54 s unduly restrictive and
dafortunate’ ac 311; “Obligations enga ammes’ J.A. Frowein <mpepilcom>; Cassese
above) at 262-77, 306-7.
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injured states should be able to take countermeasures usually

present this as a last option, to be used after there have been failed
attempts to achieve sanctions or collective action chrough: the
United Nations and other international organizations. The Insti
tute of International Law has contributed to the debate by adopting
a Resolution stating that those states that are owed erga omnes obl
gations are entitled to take countermeasures where there was
‘widely acknowledged grave violation of an erga omnes obligation
Views are divided over whether non-injured third parti
should be entitled to ensure respect for international law through:
countermeasures. It might be tempting to see this division as.the
distinction between those scholars who see international law as
series of bilateral (contractual) relationships between states, an
those who sec international law as something aimed at protecti
community interests. But this would be to miss the particul
underlying concern. The issue is only partly about farger stare
coming to the rescue of helpless smaller states or peoples faced

43, L.-A. Sicilianos, “Countermeasures in Respense to Grave Violations of Obligations
Owed to the International Community, in Crawford et al (above) 1137-48; Casse
{above) ar 310-13.N. White and A. Abass, ‘Countermeasures and Sanctions, in M. Evan.
(ed.), International Law, 3rd edn (Oxford: OUP, 2010) 531-58.

44.*Obligaticns and rights erga omnes in international law), Resolution of the Fifth Co
mission (2003}, Art. 5 (Rapporteur Gaja), (emphasis added). Although the Resolu
does not detail which specific obligations should be considered in this contexx, its pre

bie includes the following two paragraphs: ‘Considering that under internaticnal faw,
certain obligations bind alt subjects of incernational law for the purposes of maintaining
the fundamentaf values of the international communiry; Cansidering that 2 wide conse;
sus exists to the effect thar the prohibition of acts of aggression, the prohibition of geng
cide, obligations concerning the protection of basic uman rights, obligations relating ig
self determinarion and obligations relating to the environment of common spaces

examples of obligations reflecting those fundamental values”
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th violations of international law. The fear of those resisting this
evelopment is that powerful states will engage in countermeas-
ures to the detriment of smaller states {and their population) with

litle outside control over the legality of such countermeasures.

Michael Akehurst explored this paradox in depeh and concluded

~In international disputes of a legal character, both sides usu-
. ally accuse each other of breaking international law; if third
- States were able to intervene, there is a serious danger that
- they would be biased and that they would tend to support
" their allies, rather than the side which was objectively in the
- right. The result would be more likely to weaken international

law than to strengthen it; and it would certainly cause a very

disturbing increase in international tension.®

-is suggested that the real significance of the ILC’s conclusions
with regard to the rights of non-injured seates facing violations of
such erga ommnes obligations lies in the TLC's stated principles that
the non-injured state has a legal interest in such violations and can
invoke the violation of international law before an international
tribunal. % Tt is to this type of dispute sertlement that we now

5. M. Akehurse, “Reprisals by Third States, 44 BYBIL (1970) 1-18, at 15-16; although
¢ finally concludes thar the rules on the use of force, war crimes, and crimes 2gainst
Humanity are so important that they could justify every state in taking countermeasures.
46.]. Crawford, ‘Responsibility for Breaches of Communitarian Norms: An Appraisal of
‘Article 48 of the ILC Arricles of Responsibilicy of States for Internationally Wrong-
ful Acts, in Ul Fastenrath, R. Geiger, D.-E. Khan, A. Paulus, S. Von Schorlemer, and
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§ 4. Arbitration and judicial settlement

(a) Arbitration

Arbitration and judicial sertlement are closely allied; indccd.

former is only a species of the latter. For arbitrators are judg
although they differ from the judges of a standing court of justi
in two respects. First, they are chosen by the parties,” and secon
their judicial functions end when the particular case for whi

they were appointed has been decided. The distinction is impor

tant, because a standing court is able to build up a judicial ea
tion, and so develop the law from case-to-case. A standing con
with a body of judges is therefore, not only a means of settling'd. .
putes, but to some extent a means of preventing them fr
arising.®

C. Vedder (eds), From Bilateratism to Community Interest: Essays in Honour of Judye
Brano Simma (Oxford: OUP, 2011) 224-40. Seec also the 2005 Resolution ofthe In s
de droit international (above) Arts 3 and 4. See also the argumenc that non-injured
should be able to claim reparacion, including restirution on behalf of individuals whes

there have been violations of erge ermmes obligations, . Gaeta, Are Victims of Serj
Violations of International Humanirarian Law Entitled to Compensation?, in O. B
Nafrali (ed), Tnsernational Humanitarian Law and International Human Rights L
(Oxford: OUP, 2011) 305-27, ac 317-18. s

47. The International Court of Justice has since 1972 offered the parties the chance o by
their dispute sertled by a Chamber rather than che full Coust. In effect, this has meant
states can now choose from among the Judges on the Court, see the explanation by,
Merrills, Biternasional Dispute Settlement, Sth edn {Cambridge: CUP, 2031} at 13741
48, For an examinarion of the work of the different international courrs and u—ib. :
that operate ar the inteenational level see R. Mackenzie, C. Romano, and Y. Shany,
P. Sands (cds), Manual on International Courts and Tribunals, 2nd edn (Oxford: QUP. 2
In this chapter we will only examine the jurisdiction of the International Coust of Justic ;o
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But so far as the parties are concerned, they are as likely to geta
sfactory decision from a court of arbitration as from 2 court of
tice, and there may even be special circumstances which make
e former a prcferablc tribunal # For example, some special tech-
cal skil} in the members of the court of arbitration may be more
Pbrtant than a profound knowledge of law possessed by the
judges in a standing court of justice; or arbitration may offer a
more private way to settle the dispute as, unlike the International
urt of Justice, the proceedings will not necessarily be public; or
¢ special subject-matter may warrant a whole new arrange-
ent—as was provided for in the Iran-US Claims Tribunal arising
out of the US Teheran Embassy Hostages Crisis and the freezing
Tranian assets in the United States.”
Arbitrators and judges alike are bound to decide according ro
ules of law; neicher possess a discretionary power to disregard the
law and to decide according to their own ideas of what is fair and
st. OFf course the parties, if they so choose, may confer such a
ﬁ:’.cr on an arbitrator, or chey may agree on special rules which
to be applied to the exclusion of the ordinary rules of law, but
ey may also confer such a special power of this kind on judges, as
expressly provided in Article 38(2) of the Statute of the Intemna-
onal Court of Justice and Article 293(2) of the Law of the Sea

The UN Convention oz the Law of the Sea 1982 ofters scates parties & choice between
Jicial serciement (by the Law of the Sea Tribunal or the ICT) or arbitration; where no

haice is made the state is deemed to have accepted arbirracion (Art. 287).
' For details see . Mitller, “The Iran-US Claims Tribunal, in J. Crawford er at (above)
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This purely judicial character of an arbitrator’s function: w.
not always recognized. This is because arbitrators in the past som

times claimed and exercised a discretionary power to give w.

they regarded as a just, rather than a strictly legal, decision; and

courts of arbitration have not always given the reasons for thei
decisions. Indeed, arbitration was a faitly frequent method of sei
tling international disputes in medieval times, buc with che rise :
the modem state system it fell into disuse until its revival in th
nineteenth century, largely through the example of Great Britaj
and the United States in submitting the 4labama Claims to arb
tration in 1871.!

This dispute concerned complaints by the United States that
Great Britain had violated international law on neutralicy b
allowing ships to be built and sold to the Confederate States du
ing the American Civil War. The Confederate Government had
announced in April 1861 that letters of marque and reprisal

would be issued to privateers to enable them to seize goods fror

Federal merchant ships. In turn Président Lincoln announce a

blockade of Confederate ports. In May 1861, the British Govern
ment recognized the Confederates as belligerents and declare
that Great Britain was neutral. Lord Bingham's very cngagm
account sets the scene:

'The Northern blockade was a real threat to the Confederacy,
which had ne navy, no merchant marine and no private ship-

51, Foradetailed lock at the background see T Bingham, ‘The Alebana Claims Arbirra:
tion] 54 JCLE (2005} 1-25. The synepsis which follows relies heavily on this account.
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building capacity to speak of. The problem was not, to begin
with, to export its cotton, since the 1860 crop had been
largely exported and it was believed that denial of cotton
would force Britain and France to recognize the Confeder-
acy. But there was an urgent need to obtain military arma-
ments and supplies, which required ships to break (the
admittedly not very effective) Northern blockade, and there
was a strategic need, if possible, to cripple Northern com-
“merce. To this end Confederate agents were sent to Europe,
- particularly Britain and France, to buy or procure ships to

_ prey on Northern merchane vessels.*

The Alabarma was built in Birkenhead. It was known in the Laird

hipyard as 290} as it was che 290th ship they had built, and later
tenamed FEnrica as it set sail. It was re-equipped with coal, guns,
ammunition, uniforms and supplies in the Azores by a ship (the
Aggrapina) that had sailed from London Docks. Captain Raphael
Semmes of the Confederate Navy boarded in the Azores with
Confederate officers and crew. The Confederate Flag was run up,

ind the Alsbama ‘embarked on her voyage of destruction during
which she preyed on US merchantmen wherever she could find
them: in the Atlantic, off Newfoundland and the New England
coast, the West Indies, Brazil, South Africa, Singapore, Capetown,
and back to Furope. During this period she burned or sank 64 US
vessels's? She sank only one warship. She was eventually sunk, hayv-

2. 1hid 34 {footnotes omitted),
53, Thid 6-7.
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ing been challenged to a battle by the USS Kaersage in 1864 nﬁa:
Cherbourg.*

Actempts by US diplomats to prevent the Alabama (or 290 as
she was then known} leaving Britain had failed, in part, due to the
inadequacy of the national law which prohibited the fitting out of
ships for war, but did not explicitly cover the situation where
ship could be adapted for war outside the jurisdiction.® The .4/
bama claims by the Uniced States remained a point of friction and
the negotiation of the Treaty of Washington (1871) finally allowéa-
for an arbitration to ‘provide for the speedy settlement of such
claims’* The Arbitrarors met in the Geneva Town Hall, in what is
now known as che Salle Alabama, and determined the liability of
Great Britain under three rules that had been agreed to, but which
the Bridsh Government did not consider to represent principles (_Sf
international law at the time the claims arose. The Arbitrators were
to be governed by these three rules and ‘such principles of intern
tional law not inconsistent therewith as the Arbitrators shall dete
mine to have been applicable to the case’¥ This then was the
applicable law for the arbitration. The first rule stated in pare that
a neucral government is bound ‘to use due diligence to prevene the

ficting out, atming, or equipping, within its jurisdiction, of any

vessel which it has reasonable ground to believe is intended ¢
cruise or to carry on war against a Power with which it is at peace’,
The rules also contained obligations for states related to preven .

54. Manet’s famous pzinting of the battle is parr of the collecrion of the Philadelphia
Museum of Art. .
55. Foreign Enlistment Act 1819, 5. 7; cf the 1870 Acts. 8.

56. Art. L

57. Tbid Art. V1.
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ng such vessels leaving their jurisdiction and prohibiting belliger-
5 to se their ports for che renewal of military supplies.
The arbitrators’ award with regard to the Alabama found that
cat Bricain had failed in her obligations, as she had omitted to
¢ timely effective measures of prevention, and the measuses she
ok after the escape of the Alabama were insufficient to release
Great Britain from the responsibility already incurred. The Tribu-
nal explicitly stated thae ‘the government of Her Britannic Majesty
annot justify itselffor a failure in due diligence on the plea of insuf-
iency of the legal means of action which it possessed.” Compen-
ation of $15.5m was awarded and later paid to the United States.
The New York Times reported the London T#mes as saying ‘willingly
weé consent to pay this sum to improve the law of nations’*
The significance of the arbitracion has often been noted as it
pawned an enthusiasm for the peaceful sertdement of disputes as
well as treaties providing for such arbitration. Although scates con-
Jue to resort to arbitration, the major development has in recent
es been the use of arbitration berween states and companies in
international investment disputes. And in such cases, treaties now
facilitate enforcement of such awards.®® For present purposes we

58.1.B. Moore (ed., vol. 1, History and Digest of the International Arbitrations to which
the United States bas been a Party ( Washingron: Gove Printing Office, 1898) at 657.
.15 Seprember 1872,
60; See below Art. 54 of the Washingeon Convention on the International Serzlement of
Tiwestment Dispures (1965); see also the New York Convention on the Recognition and
aforcement of Foreign Arbitral Awards (1958); and ac the regional level: the Geneva
Convention on the Exccution of Forcign Arbitral Awards (1927); the Amman Arab
onvention on Commercial Arbitration (1987); the Inter-American Conventien on
in_tcmationai Comumercial Arbicration (1975); and the European Convention en Inter-

hational Commercial Arbieration {1961).
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will simply consider these basic issues that distinguish all sorts of
arbitration from judicial settlement. First, the parties choose h

arbitrators or how they are to be appointed; second, the parties
choose the applicable law; third enforcement may depend on

resort to a regular national legal order and forms of judicia
sectlement. o

{i) Choosing the arbitrators

In the Alabama claims the Treaty provided that five arbicrators

were to be chosen by the President of the United States, the Britis
Government, the King of Italy, the President of Switzerland, and

the Emperor of Brazil** Many different ways of constituting thc

arbitral court or finding an ‘umpire” have been used. Sometimes

head of some foreign state has been appointed, and the award is-

given in their name, though they are not expected to act personally
sometimes the arbitrators have consisted of representatives of th
disputing states, with or without the addition of other members.”
The Permanent Court of Arbitration was created by the Hagu,
Convention for the Pacific Settlement of International Dispuces,
adopted in 1899, and revised in 1907. Buc the name ‘Permanent’
Court’ is a misnomer. There is a permanent panel of arbitrators, but
the Court itself has to be constituted anew for each case. An arbi
tral award is final unless the parties have otherwise agreed. Since
1962 the Court has allowed for arbitrations between states and:
non-state entities, and it has since then also developed rules & .

such arbitrations as well as for those involving international organ

61. Treary of Washington 1871 Art. L
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ations and private parties.” Despite a period of relative inactivity
n the second half of the twendeth century, the Court is now
ttracting important disputes and has a full docker. An award in
009 was decided under the rules for arbitrations berween states
nd non-state entities and concerned a dispute over the borders of
¢ Abyei Area submitted by Sudan and the Sudan People’s Lib-
ration Movement/Army.®
Where there is more than one arbitrator it is normal for each

_side to agree to one or two arbitrators ¢ach, and then, either agree

an ‘umpire’ or furcher ‘neutral’ arbitrators. Where they cannot
gree, the arbitral agreement may provide for a third party to

-appoint the necessary arbitrator. é Under different regimes for

ternational commercial arbitration this may be done by the insti-
tional authority designated under the arbitration rules agreed o

by the parties or by an ‘appointing authority’ designated by the
Secretary-General of the Permanent Court of Arbitration.® In the

se of disputes brought to the International Centre for the Sectle-

ment of Investment Disputes this deadlock can be broken by the

President of the World Bank %

2. Oprional Rules for Arbitraring Disputes Between Tio Parties of Which Only One s
2 Stare; Optional Rules for Arbitration knvolving Internarional Organizations and Srates;
and Optional Rules for Arhicration between International Organizations and Private

“Parties,
7 63. Abyei Arbitration, 22 July 2003, <htep://www pea-cpa.org>.

64. See, e.g. European Convention for The Peaceful Setdement of Disputes (1957) Arr.
21; American Treaty on Pacific Sertlement ‘Pact of Bogotd (1948) Art. XL; Revised
General Act for the Pacific Settfement of International Disputes (1949).

65, IOC Rules for Atbitraion {1998) Rule 8 UNCITRAL Arbimation Rules (2010) Arc. 6.
66. Convention on the Serrlement of Investment Disputes Berween Srates and Nationals

of Other States (1965} Arts 5, 37-40.
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(ii} Choosing the applicable law

The law the arbitrator is to apply is chosen by the parties. Aé'w

saw in the Alabama claims states may choose rules which are not
necessarily binding rules of international law. In some cases, s_uéf\
as that submitted to the UN Secretary-General with regard to-the
sinking of the Greenpeace Ship Rainbow Warrior, the terms may
be rather vague. It has been suggested that in that case the parti

were ‘more concerned with finding an acceptable solution to the
dispute than with justifying their past actions’® The Secretar

General explained that he sought to give a ruling that was both
‘equitable and principled,®® and ruled inter alia that: France shoﬁld

convey to New Zealand a formal and unqualified apology for the
attack which was contrary to international law; that France should

pay New Zealand $7m compensation; and that the French agent
{who had been sentenced by a New Zealand Court for manslaugh

ter) be transterred to the French military authorities and chen ‘toa

French military facility on an isolated island outside of Europe for
a period of three years.” The Secretary-General also builein a pro
vision for further binding arbitration should a dispute arise with

regard to any agreements anising from his ruling. When France:
evacuated her agents without the consent of the New Zealand'

67. Merrills {above) ar 91.

68, New Zealand v France 74ILR 256, at 271,

69. Ibid 272, In a separate arbitration between France and Greenpeace an arbitral tribu
nal in Geneva awarded Greenpeace $5 million for the loss of the Rainbow Warrior, $1.2

million aggravated damages, plus expenses, interest and legal fees. English faw was used a

the Rainbow Warrior was a British-flagged ship. Philip Shabecoff, New York Times, 3

October 1987.
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chorities the arbitral tribunal was established and ruled on the
spute.”
The Washingron Convention on the Seetlement of Investment
Disputes bersween States and Nationals of Other States (1965}
ovides that: “The Tribunal shall decide a dispute in accordance
with such rules of law as may be agreed by the parties. In the
ahsence of such agreement, the Tribunal shall apply the law of the
Contracting State party to the dispure (including its rules on the
conflict of laws) and such rules of international law as may be

(iti} Enforcement of arbitral awards

The Washington Convention also addresses the problem of

enforcement. States parties to the Convention are obliged ‘to rec-

ognize an award rendered pursuant to this Convention as binding
nd enforce the pecuniary obligations imposed by that award

within its cerritories as if it were a final judgment of a court in that

70, Rainbow Warriar (New Zealand v France) 82 1LR 499; the awacd was referred to in
Ch.VII§ 11 above as an example of a state invoking distress and necessity in the face of
ccusations of breach of wreary (one agent was ill and the other pregnant); the Tribunal
wund that breaches had oecurred with regard to the removal of borh agents and recom-
" mended a friendship fund be established with France payingan inicial instalment of $2m.
“The Fund conzinues to distribute small grants totalling abour €200,000 per year.
71. Art. 42(1) for derail on this regime and commercial arbitrations mere generally §.
‘Collier and V. Lowe, The Sertlement of Disputes in International Law: Institutions and
vocedures (Oxford: OUP, 1999) ¢hs 3, 4,and 8.
72. Art. 54(1) for more derail on this regime and the suggescion that the investot/ stare
" regime be considered a ‘sub-system’ of state responsibilicy; see Z. Douglas, ‘Tnvestment

" Treary Acbijtration and ICSIDY, in J. Crawford et al (above) 81 5-42.
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The enforcement of awards against foreign states will of con
be more problematic as we could run into questions of state imm
nity. But this is to miss the point; once states have decided to é’u
mit their dispute to arbitration they are likely to be prepared:
abide by the award; and this is what generally happens. The basis g
obligation for states to abide by the award is the original will of the
states to submit to arbitration.” r
An arbitral award is final unless the pardes have other
agreed. But arbitrators have only such powers as the parties ha
confetred upon them in the compromis, the document by Wmc.
the dispute is referred to the arbitral court, and if the arbitrat&'s
should depart from the compromis, for example, by purporting w0
decide some question which was not submitted to them, or by n
applying the rules of decision agreed to by the parties, it follows
that the award is a nullity without binding force. It 15, in factl. not
an award at all. After the award has been given, one of the parﬁe-s
might allege that it is null and void on chis ground, for exceés. d..
pouveir as it is commonly called. In international commercial arb
trations there may be national legislation giving jurisdiction to fhe’
national courts over these and other questions. This is known as
the lex arbirri’ Occasionally the départurc from the terms of &ié
compromis has been so evident that the states parties have agreed 0

73. See further Waldock, General Conrse on Public International Law, 106 RC/ﬂﬁ t
(1962} 1-251, at 88-90; see also Cuse concerning the Arbitral dward made by the King
Spain on 23 December 1906, 1C] Rep. {1960) p. 192. "
74. Sce the UNCITRAL Model Law on Internarional Commercial Arbitration (2006)5
see also the Arbitrarion Act 1996 and the Arbitration {Scatland) Act (2010). Note u.n.c[c;'

Eh . . . - N
e‘ I.CSID Conventien Arts 50-2 include international procedures for interpreratio
revisien and annulment of the Award.
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egard the award as null,” and sometimes they have agreed to refer
the question of nullity jtself to a further arbieration,” or even for
dicial settlement before the International Court of Justice.”” Let

1s now consider the work of this Court.

) Judicial settlement and the I nternational
Court of Justice
The Permanent Court of International Justice was created by a treaty,

'-gc.geraﬂy called the ‘Statute’ of the Court, in 1921. Under the Char-

ter of the United Narions it is now replaced by the International
Cpur: of Justice, but the Starute of the new Court, which forms part
of the Charter, is identical with chat of the old, except for a very few
and not very important changes. Both Courts have been referred to
a5 the “World Court’; this expression, according to Georges Abi-
Saab, suggests that che International Court of Justice: ‘is expected to
be universalist in its composition, outlook and vocation, truly repre-
senting and at the service of the international community in its
entirety, and not dominated by the legal or social cultare of special
interests of any segments thereof ¥ Vera Gowlland-Debbas consid-

75. E.g the award of the King of Hollznd in the Aadne Boundary dispute between Britain
‘and the United States in 1831,
76. E.g. in the Orinoco Steamship Co. Case {United States v Venezuela) xi RIAA {1910}
227-41.
77, Case concerning the Arbitral Award made by the King of Spain on 23 December 1906,
Juddgment 1CJ Rep. (1960) p. 1925 Arbitral dward of 31 July 1989, Judgment, IC] Rep.
1991) p. 53.
78, “The International Court asa world court, in V. Lowe and M. Ficzmaurice {eds), Fifty
Years of the International Court of Justice: Essays in bonaur of Sir Robert Jennings (Cambridge:
CUD, 1996) 3-16, ar 3. Note the Stane demands that at every clection for the judges the
t%.i.cctors bear in mind ‘that in the body as awhole the representation of the main forms of civi-

Iization and of the principal legal systems of the world should be assured” Are. 9.
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ers that the specificity of the International Court of Justice ‘lies:

the fact that it does not merely offer States another choice of meanis
of settlement, but tha it is an international judicial body of gehcfal
competence open to all States and as a court of the United Nations

community.”

The judges of the World Court are appointed by the following
procedure: each of the national groups of members of the Perm :
nent Court of Arbitration nominates not more than four pet-
sons.*® From these lists the Security Council and the General

Assembly each separately choose 15 judges. Any person who
chosen by a majority vote in both bodies is elected (the vero d s
not apply), except that, if two persons of the same nationalicy e
chosen, only the elder becomes a member of the Court. .

A judge of the same nationality as one of the parties to a di
pute before the Court retains the right to sit, but if 2 party has a6
judge of its nationality on the Court, it may nominate one for the
particular case. This provision for 4d boc ‘national’ judges is
explained by the face that cases before the Court may raise com
plex questions of national law, and ir chis way the 4 boc judge ¢ .
not only explain the law to the other judges, but in some sense

79. ‘Article 7 UN Charter] in A. Zimmermann, C. Tomuschat, and K. Qellers-Frahr
{cds), The Statute of the International Conrt of Justice: A Commentary {Oxford: OUP.
2006) 79105, at 101. '
80. For a derailed look ar the background, selection and approach of judges in this Cous
and a dozen other international Courts and Tribunals see D, Terris, C.P.R. Romano, an
L. Swigart, The International Judge: An Introduction to the Men and Women Who Defidc;
the Warld’s Cases (Oxford: OUP, 2008). B
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cpresent’ the relevant party during the judges' private
deliberations.™
~The Court is open to all the states which are parties to its Stat-
te (this automarically includes all UN member states), and to
others on conditions laid down by the Security Council.* Its juris-
diction covers ‘all cases which the parties refer to i.* Jurisdiction
\rises therefore when the parties have agreed to submit a particular
dispute to it through what is called a compromis {or special agree-
ment); but the Court also possesses a quasi-compulsory jurisdic-
on which applies in two ways. First, a large number of treaties

{over 300) have included a compromissory clause allowing states

submit ro the Court disputes arising under these treaties.® Sec-

ondly, Article 36(2} of the Statute contains an ‘Optional Clause,

whereby states may declare that they recognize as compulsory the
risdiction of the Court in all legal disputes in relation to any
ther state accepting the same obligation. But neither the treaties
roviding for jurisdiction through such a compromissory clause,

91. See further P. Kooijmans, ‘Article 31, in A. Zimmerrann st al (above) 4953-506; see
che American Convention on Human Rights Art, 35 which has a similar rule; corn-

e Art. 19 of the Regulations of the Inter-American Commission on Human Rights
which precludes a Commissioner who is a national from the state involved from taking
1 in the discussion, investigation, deliberation or decision. The practice for UN human

rights treaty bodies is for a narienal to recuse themselves from the public discussion or

“ decision. making in the case of individual complaints, The situation in the WTO is dealt

h below.

42, See Art. 93 UN Charter, Art. 35(2) Statnre of the Court.

3. Art, 36{1) of the Statute.
4. The ICT’s jurisdiction covers these disputes by virtue of the reference in Art. 36(1) to
Al matters. .. in treaties and conventions in forcel Such a compromissory clause was the

asis of the Georgia v Russia case before the 1CJ discussed above in Ch. VII§ 9.
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nor the ‘Optional Clause, affects the voluntary basis of the Co
jurisdiction; they merely make it possible for states to acccp_l:
Court’s jurisdiction in anticipation of their being involved in
dispute.

The ‘Optional Clause” has been accepted by only about a thir
of states, and many have attached reservations to their acceptane
The British acceprance of the clause, which was first given in _192
now applies only to disputes arising after 1 January 1974, and: .
ther excludes, inter alia ‘any dispute with the government of 2
other country which is or has been a Member of the Comt
wealth! The acceptance by Switzerland contains no reservatio
and took effect from 1948, Australia’s 2002 Declaration exclyi
inter alia: ‘any dispute concerning or relating to the delimitat
of maritime zones, including the terricorial sea, the exclusive e,
nomic zone and the continental shelf, or arising out of, concer
ing, or relating to the exploitation of any disputed area of :
adjacent to any such maritime zone pending its delimitation’. Paki
stan’s Declaration of 1960 excludes inser afia ‘[d}isputes relating
questions which by international law fall exclusively within
domestic jurisdiction of Pakistan’ .

This lase type of reservation can be found in multiple dcd”
tions and is worth reflecting on. This concept of a domain which:
exclusive and protected from international dispute settlemen
mechanisms dates to the time of the League of Nations.® At th

time it seemed fair to refer to domestic jurisdiction as a new fetish

85. If the dispurf: between the parties is claimed by one of them, and is found by thi
Council, to atise out of 2 matrer which by international law is solely within the dome :
jurisdiction of that party, the Council shall so report, and shall make no recommend;a'
as to its scttlement” Art. 15 para. 8 of the Covenant of the League of Nations (1919

see also Arr. 5 from the defunct Geneva Protocol on the Peaceful Settlement s
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out which, however, little seems to be known except its extreme
anctity’® States may continue to wish to prevent interference in
- domestic affairs by other states and international erganiza-
ns¥ but if a dispute is to be settled according to internarional law
¢n what is 2 matter of exclusive domestic jurisdiction is the same as
atter that is ourside the scope of international law, What was said
in 1925 remains crue today: ‘incernational law can adopt only one of
two alternative artitudes towards any action by a state out of which
international dispute has arisen; it may say that the action in ques-
falls under some rule of law by which its legitimacy ought to be
sted; or it may say that no rule of law is applicable, and this, it is
bmitted, is equivalent to saying that the matter is one which it
es solely within the domesticjurisdiction of the state concerned’®®
any event, Article 36(6) of the Statute goes on to provide that ‘in
¢ event of a dispute as to whether the Court has jurisdiction, the
atter shall be settled by the decision of the Court’®
The limiting effect of these reservations is multiplied by the
¢t that acceptance of the optional clause is on a reciprocal basis,

N
ternational Disputes (1924} which read in pare: “Ifin the course of an arbitration .. one
f the parties claims that the dispute, or part thereof, arises out of a marter which by
tcrnamonal law is solely within the domestic jurisdiction of that party, the arbitrators
alf on this point take the advice of the Permanent Court of International Justice

ugh the medium of the Council!

Brierly, ‘Matrers of Domestic Jurisdiction’, 6 BYBIL (1925) §-19, at 8.
7:See further M. Jamnejad and M. Wood, “The Principle of Non-intervention’, 22 Le/-
en Journal of Tnternational Law (2009} 34581
8; Briecly, ‘Dromestic Jurisdiction’ {above} ar 10-11.

“The situation becomes more complex where a reservation stazes thac jurisdiction is
scluded for matters within domesiic jurisdiction as ‘understood’ by the relevant govern-
ient. See Case of Certain Novwegian Loans, ICJ Rep. {1957) p. 9 esp. the separate and

“dissenting opinions. On the effece of reservations to the compromissory clause in
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cach state only accepting compulsory jurisdiction vis-i-vis ah’c;
state to the extent that the obligations undertaken in their m
declarations mutually correspond. ‘This means that for the

to have compulsory jurisdiction over any given dispute, both'se
phaintiff and defendant, must have made declarations which
prise that dispute within its scope.”” It also means that a def; :
state, even when its own declaration includes the dispute withi
scope, is always entitled to invoke a reservation in its oppéﬁ'
declaracion for the purpose of seeking to exclude the Court’s
diction in the case.” In other words, a reservation may have a hoo:
merang effect on the state which makes it, defeating its. o
attempt to bring another state before the Court, To illustrate &
point: if the United Kingdom were to bring a claim agajnst $w
zerland with regard to a hypotherical dispute which arose in 19
Switzerland would be able to point to the British reserv: G
(which, as we saw, excludes disputes which arose before 1974} and
successfully claim that the Court had no jurisdiction. The wi
the scope of the reservation, the more difficult it will be for'
reserving state to ever use the World Court to seetle its disputes;

the Genocide Convention sec_rmed Activities on the T?zrrzmry af the Congo (NewApp
cation: 2002){DRC v Rwanda), IC] Rep. (2006} pi 6 compare the Joint Separate

ion of Judges Higgins, Kooijmans, Elaraby, Owada, znd Simma which suggests Pt:
validity of reservarions to the jurisdiction of the Court under the Ccompromissory cla
in the Genocide Convention may have to be revisived (at para. 29),

90. Anglo-lranian Oil Co. case (jurisdiction), IC] Rep. (1952) p. 93,

91. See Norwegian Loans (above).

92. See C. Tomuschar, ‘Article 36, in A. Zimmermann, C. Tomuschar, and K. Oelle
Frahm (eds), The Statute of the Insernational Court of Justice: A Commentary (Oxf
OUP, 2006} 589657, esp. 632—40,
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We have mentioned three ways to ground jurisdiction (1) a
mpromis agreed between the parties, (2) a compromissory
sein a treaty, (3) overlapping declarations under the optional
suse: For completeness we should now include a fourth possi-
-(4) forum provogatum. In this last instance one state unilat-

Iy applies to the Court and the other respondent state accepts
arisdiction explicitly or through its actions. So when the Repub-
of Congo filed a case against France in 2002 it was enough

that France simply informed the Court that it consented to the

jurisdiction of the Court.”

he law that the Court is to apply is, as already explained in
peer 11, laid down as follows: (1) international conventions,
international custom as evidence of a general practice
-cepeed as law, (3) the general principles of law recognized by
vﬂized nations, (4) judicial decisions and teachings of publi-
sts as subsidiary means for the determination of the law, and
) if the partics agree, the Court may decide ex aequo et bono
nding a just and equitable solution irrespective of the appli-

Besides the Court’s contentious jurisdiction over disputes
ferred to it by states, the Court, under Article 96 of the UN
harter, may be requested by the UN General Assembly or the

ecurity Council ‘to give an advisory opinion on any legal

3. Letter of 3 April 2003 from the Minister of Foreign Affairs accepring jurisdiction

tcording zo Asr. 38(5} of the Rules of Court. See also Corfu Channel case, 1C] Rep.

1949) p. 4 CYLM. Waldock, ‘Forum Prorogatum or Acceprance of 2 Unilateral Sum-
ns to Appear before the International Courr;, 2 ILQ{1948) 377-91.

4 For a detailed srudy of the Court’s use of these sourees see A. Pellet, ‘Article 38, in

- Zimmermann et al {above) 677-792.
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question’” Other UN organs and Specialized Agencies may.

request advisory opinions ‘on legal questions arising within
scope of their activities, if authorized to do so by the Gener:
Assembly.”® The Court has consistently treated this advisory
diction as a judicial function, and it has assimilated the procee
ings in most respects to those used in the contenti
jurisdiction.”

Indeed in certain cases the advisory opinion may actually resolv
a dispute by decisively applying the law.® So, in the context of
pute between the United Nations and a member state over th
immunity of its officials, the opinion of the Court can be decisiy .
the UN and the state in question. The dispute between the UN2
Malaysia was settled in this way by the Court’s Advisory Opinio
which declared that Malaysia must respect the immuniry of the U
Special Rapporteur on the Independence of Judges and Lawye

95. Recent Advisory Opinions have gcncratcd considerable interest; see the Legali
the Threat ar Use of Nuclear Weapons, TCJ Rep. (1996), p. 226; the Legal Consequences,
the Construction of & Wall in Occupied Palestinian Tervitory, IC] Rep. (2004) p. 13
Arcordance with International Law of the Unilateral Declaration af Independence in Respe
qf Kosova, 22july 2010.

96. ECOSOC and the International Atomic Energy Agency are also authorize
request advisory opinions, as are the following specialized agencies: ILO, FA
UNESCO, WHO, IBRD, IFC, IDA, IME 1ICAQ, ITU, IFAD, WMO, IMO, W1
and UNIDO, The IC] held that the question of the legality of nuclear weapons was
side the scope of the World Health Organization’s activities in Legality of the Use &
State of Nuclear Weapons in Armed Conflict, Advisory Opinion, IC] Rep. (1996) p. 6:6
97. Applicabilicy of drticle VI, Section 22, of the Convention on the Privileges and Iﬁmuiz
ties of the United Nations, Advisory Opinisn, IC] Rep. (1989) p. 177.

98. Alchough the Opinion as such has no binding force, a treaty between the parties m;
state that the Opinion is decisive for the parties; see, e.g. Convention on Privileges an
Immuniries of the United Nations (1946) Arr. VIII Section 30,
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ram Cumaraswamy, a Malaysian lawyer).? The Malaysian Courts

ad accepted jurisdiction over defamation suits demanding a total of
$112m in response to an interview the Rapporteur had given to the
agazine International Commercial Litigation. The UN Secretary-
General considered that the interview had been given in the Rap-
_o;.teur’s official function as a UN expert appointed by the UN
wman Rights Commission. The World Court held that che Rap-

i or:tcur had immunity from legal process for the words spoken by

him' in the published interview, thae the Malaysian courts were

inder an obligation to deal expeditiously with the immunity issue as
breliminary question, and that no costs should be imposed on the
: PPOI'tCU,l 100 The issue was henceforth sectled.
Other points of interest in the Statute of the Court include:
at cases must be heard in public unless cthe Court decides
stherwise or the parties demand a private hearing; that reasons
for the decision are to be stated, and dissenting judgments may
e given; that the official languages are French and English, but
¢ Court may authorize other languages; that the Coure may
order binding interim measures;™®" that third staces may apply

Difference Relating to Inmmunity from Legal Process of a Special Rapporteunr of the
Commission ot Human Righss, Aduvisory Opinion, IC} Rep- (1999) p. 62.
Far derailed examination of the Opinion see H. Fox, “The Advisery Opinion on the
rence Relating to Immunity From Legal Process of a Special Rapporteur of the
Commission of Human Righrs: Who Has the Lasc Word?' 12 Leiden Journal of Interna-
nal Law (1999) 889-918.
Arc. 41 of the Starure, and see LaGrand (Germany v US.4) (2001} for the conclusion
that such Orders are binding. Orders can be quite simple, eg. “The United States of
erica should take all measures ar its disposal to ensure thar Walter LaGrand is not

.Cutf:(f pending che final decisien in these proceedings’ (LaGrand, Order of 3 March
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to intervene;!'" that there is no appeal but states can reqlif':s
interpretation or revision of the judgment;*® and that.c
sions are only binding between the parties and for the part:
lar case.'® This last provision merely means that the bindi
authority which Anglo-American law attaches to preced:
does not apply to the decisions of the Court; it does nor'm
that the decisions may not be quoted as precedents, or thatt
Court will not strongly incline to follow them, for no court

be indifferent to its own previous decisions.'®

1999); or more complex: ‘Fach Party shall refrain from sending o, or mabstaining
disputed territory, including the casio, any personnel, whether civilian, police or s

ricy... Notwithstanding point (1) above, Costa Rica may disparch civilian pcrsﬁ

charged with the protection of the environment te the disputed territory, including the

¢aio, but only in so far as it is necessary to avoid irreparable prejudice being caused ¢
part of the wetland where thar territory is situated; Costa Rica shall consult wi
Secretariat of the Ramsar Convention in regard to these actions, give Nicaragua |
notice of them and use its best endeavours to find commeon solusions with Nicarg
this respect. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica
Nicaragna) Order 8 March 2011, '

102. See Arts 62 and 63 of the Stacuce; see, e.g. Territorial and Maritime Dispute (Nic
gua v Colombia) Application by Cista Rica for Pevmission to Intervene, Judgmens
2011; note that where a third state’s legal interests constitute the very subject-mal

the dispute, the Court will decline jurisdiction over the wholc casc on the grounds th:
the consent of the third state is indispensable. See C. Chinkin, Third Parties in Internia
tional Law (Oxford: Clarendon Press, 1983) 198-212; East Timor (Portugal v Australia,
1C] Rep. (1995) p. 90; Collier and Lowe (above) 158-68.

103. Arts 60 and 61 of the Statute.

104. Art. 59 of the Statute.

105. We have only considered the work of the ICJ, for an introduction to the work
Courts such as the International Tribunal on the Law of the Sea, the European Cour

Justice, and the regional human rights courts see Mackengie et al {above).
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“The limits of arbitration and
cial settlement

¢ been a common assumption among international lawyers
at not all disputes between states are “justiciable] that is to say,
ceptible of decision by the application, in an arbitral or judicial
rocess, of rules of law. This is a mere craism in one sense—no dis-
te is Sjusticiable’ unless the parties have made it so by undertak-
an obligation to treat it as such. But the distinction between
iable’ and ‘non-justiciable’ disputes usually implies more
an this; it implies the belief chat international disputes are of
o distinct kinds, one of which, the justiciable or legal, is inher-
tly susceptible of being decided on the basis of law, while the
er, the non-justiciable or political, is not.
Internacional lawyers have generally agreed that this distinc-
tion exists, but they have not always agreed on its content. One
smmonly held view has been that a justiciable dispute is one
here there exists a rule of law applicable to the dispute. This
lies that for other disputes, the non—justiciablc disputes, no
_piicable rules exist in the law, and accordingly that a court of law
alled upon to deal with such a dispuce would find itself unable to
onounce a decision. We have seen that this difficulty may be
] ::iginary.mﬁ It is a corollary of the extreme positivist view of th.c
: ature of international law, according to which, since nothing is
AW excepe the rules that states have consented to, the number of
egal rules is necessarily finite. It overiooks the dynamic element,

ae
106. Above, Ch. 11 § 4(e).
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which international law, like every other system of law, reveals
soon as it ceases to be a merely academic study, and begins

applied to factual situations by the accepted processes of judi
reasoning. i

International law, then, is never formally or intrinsically
pable of giving a decision, on the basis of law, on the resp'é
rights of the parties to any dispute, and if that is so, we mustloo
tor the difference between justiciable and non-justiciable dispﬁ
elsewhere than in some assumed specific quality which di
guishes international law from other legal orders. Probably to
all we can say is that it depends upon the attitude of the parfi’éé

whatever the subject-matter of the dispute may be, what the
ties seek is their legal rights, the dispute is justiciable.'®” .

It is cereain that many serious disputes between states
demands for satisfaction of some interest—rather than a deman
based on existing legal rights, and we should bear this in mind B
this fact does not mean that we can predict, merely from knaw
edge of the subject-matter of a dispute, that it will be justiciablé
that it will be non-justiciable; it merely reminds us that Statés
sometimes regard a decision on the basis of law as a satisfacfo
method of disposing of their disputes, and that sometime ¢

whatever reason, good ot bad;-at least one of the states concern
does not.'%® ' .

1(;7. Cf H. Lauterpacht, The Function of Law in the International Commaunity (Ox;."'or
Clarendon Press, 1933) ‘the only decisive test of the justiciability of the dispute i

willingness of the disputants ro submit the conflict to the arbicrarment of law’ At 16
108. See further Collier and Lowe (above) at 10-16.
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ast lawyers would agree that it would be better if states were
¢ willing to accept the serclement of their disputes on the
of law. The present freedom of states to reject that method
f<ertlement is entirely indefensible; it makes possible the gross-
nj_ilstices, and it is a standing danger to the peace of the world
ncouraging the habit of scates regarding themselves each as a
nto itself. But the solution is not as casy as it looks, and we
rinot simply pretend that existing law is the applicable basis for
serclement of all disputes.'” A declaration of their legal
_ when states are quarrelling about something other than
heir legal rights, is not in any true sense a ‘sectlement’ of their
119 [t may occasionally facilitate a sectlement by subse-
quent agreement, but it may have exactly the opposite effect—by
ing a COMPTomise Seem UNAECEssary to the party that is satis-

ed with the declaration of its rights.
“The dissatisfaction of a state with the status quo raises a ques-
which is not always a juridical one, and cannot be turned into

R —
109; This was the aim of the Generzl Act of Geneva (Pacific Secdement of International
sputes) (1928); sec furcher Brierly “The General Act of Geneva, 1928, 11 BYBIL

930) 119-33 and ‘British Rescrvations te the General Act, 12 BYBIL (1931) 132-5.

“lso the discussion in the first edition of this book of the abogrive Geneva Protacol of
1924 ‘which professed, in the words of the official General Repore, to create "2 system of
stbirration from which no international dispute, whether juridical or political, could

¢ At 187.

0, Alan. Boyle emphasizes how environmental disputes maybe bereer tackled through
rion-compliance committees in 2 imulrilaceral forum more appropriate to the protection
‘of common interests. Morcover traditional dispute settlement mechanisms may not allow

r technical or third party input. ‘Frvironmental Dispure Sertlement’ <mpepil.com>.
“For an analysis of the vast array of environmental treaties see P. Sands, Principles of Inter-

tional Environmental Law, 2nd edn {Cambridge: CUD, 2003).
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a juridical question by adopting judicial methods of procedur
The stace’s dissatisfaction may raise a question which is essentiall
political, susceptible of amicable settlement no doubt, but only b
appropriate political methods, by negotiation, by compromise,
mediation, or conciliation."! It is to some of these political mcth
ods of dispute settlement that we now turn.

§ 6. Good offices, mediation, commissions
of inquiry, conciliation

In these modes of dispute settlement, the intervention of a thlr
party aims, not at deciding the quarrel for the disputing parties
but at inducing them to decide it for themselves. The differen
between good offices and mediation is not so important. Serictl
speaking, a third party is said to offer ‘good offices’ when it tri¢
to induce the parties ro negotiate between themselves, and’
‘mediates’ when it takes a part in the negotiations itself; but
clearly the one process merges into the other. Both, moreover.
are political processes, rather than judicial settlements, which afe
only based on international law to the extent that the parties 5o
choose, and these political processes may be chosen prccxs'ly
because there is no agreement to settle the dispute according to
the legal rights and obligations of the parties.12 The Hague Con-

111, For a detailed consideration see Office of Legal Affairs—Codification Divi
Handbook on the Peaceful Settlement of Dispures (New York: UN, 1992) (UN
Handbook). :
112. Consider the mediations by the Pope Jean Paul I and Vacican Secretary of State
Cardinal Agostine Casazoli in the 1980s for che dispure berween Argentina and C ;
concerming the Beagle Channel, which came in the wake of the rejection by Argentmr;t of
an arbitral award based on law.

_man’s agreement’ " signed or certified by a mediator’
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ntions for the Pacific Settlement of International Disputes rec-
ommend that states that are strangers to a dispute offer their
good offices and mediation (even during the course of hostili-

es), and state that such an offer can never be regarded as an
unfriendly act. A number of treaties now provide for good offices
and mediation, and, while it is ‘generally understood that the
proposals made by the mediator for a peaceful solution of a dis-

ute are not binding on the parties, the final results could be
‘embodied in such instruments as an agreement, a protocol, a
declaration, a communiqué, an exchange of letters or a “gentle-

113

The same Conventions also introduced a new device for the

: promotion of peaceful sectdements: Commissions of Inquiry, whose

function was simply to investigate the facts of a dispute and to
make a report stating them. This report would not have the char-

cter of an award, and che parties were free to decide what effect, if
any, they would give it. The Commission would be constituted for
cach occasion by agreement between the parties.!' This machin-
éry was used with good effect in che Dogger Bank dispute between
Great Britain and Russia in 1904.'" The Russian navy had fired on

113, UN Handbook (abave) para. 138, for the treaties which refer to good offices and
mediacion see paras 123-37.
4, Such Commissions are racher different from the Commissiens of Inquiry presently
ablished by the UN and other international organizarions in the context of allegarions
‘ of war crimes and human rights violations {see Ch. VI § 8 above) as che latver Commis-
sions would not normally include a national from the relevant state, see also Arc. 90(3) of
the 1977 Protocol [ to the 1949 Geneva Conventions which foresees thar none of the
members of the Commission of Inquiry should be a national of che states concerned

unless the states agrec otherwise).
115. For detailed examination see N. BarYaacov, The Handling of International Disprites

by Means of Tnguiry (Londen: OUP, 1974).
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a fishing fleer from Hull, sinking one vessel and killing two
sons. Tensions were running high, in the context of the:
berween Russia and Japan, and the Russian explanation th
fishing boats must have been considered Japanese vorpedo bo
did not defuse the situation. The establishment of the Intern
tional Commission of Inquiry, based on the mechanism in
Hague Convention, was seen at the time as appeasing the confli

ing national susceptibilities’ and ensuring that the ‘acute characee
of crisis would disappear’ !¢

The idea underlying these Commissions, that if resort TO- Wik

can only be postponed and the facts clarified and published, w
will probably be averted altogether, inspired the so-called ‘Bryan
treaties, the first of which was concluded between Great Britain
and the United States in 1914. Under these treaties che part
agreed ro refer ‘all disputes of ex?cry nature whatsoever’ which ¢
not be otherwise settled to a standing ‘Peace Commission’ ._0_
investigation and report, and not to go to war until the report was
received, which had to be within a year. The Commission con.
sisted of one national and one non-national chosen by cach paé_r_qi
and a fifth, not a national of either parcy, chosen by agreement. N
disputes whatsoever were excluded from the operation of these
treaties. ;
This arrangement was used much lacer in 1990 to settle the dis-
pute over the compensation to be paid by Chile concerning the
1976 car bomb thac exploded in Washington DC killing Orlan. ]
Letelier, the Chilean former foreign Minister, and Mrs Moffitt (a

116, Ibid 87. 'The repost did not suggest any discredit on the Russian side and £65,000
damages were paid by Russia to Britain.
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S national). Although the US courts had awarded the claimefnts
pproximately $5m in damages, this was unenforceable against
“hile due to the rules of sovereign state immunity, and the Uhited
es relied on the 1914 Agreement to Settle Dispues that May
ur Beeween the United States and Chile (Bryan-Sudrez Mujica
caty) to ‘determine the amount of the payment to be mad.e by
¢ Government of Chile in accordance with applicable principles
nternational Jaw, as though liability were established’ The five-
ember Commission of Inquiry established under the terms of
-.he treaty used legal methods and fixed the sum for the ex gratia
payment at $2,611,892."7 .
The methods first suggested in the Bryan treaties have been
aidaptcd to what is now known as conciliation. Conciliation
volves an individual or commission proposing the settlement of
the dispute in a report which is not binding on the parties. Con-
liation, therefore, differs from arbitration; the terms of the settle-
ment are merely proposed and not dictated to che disputing states.
The conciliator ‘attempts to define the terms of a settlement sus-
ceptible of being accepted’ by the parties.'? o
In the period berween the two World Wars conciliation
machinery was sct up by multiple treaties between particular scates.
 was usual to set up a conciliation commission of five persons,
consisting of one national of each of the signatory states and thrjtc
non-nationals. But these treaties setting up conciliation comimis-

117.31 TEM 1, ac para. 4 of the compromis and para. 43 of the Decision; see further Mer-
rills {above) at 31-3. . -
118, See the definition of conciliation proposed by the Institate of International Law,
‘Regulations on the Procedure of International Conciltation (1961) Arr. 1.
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sions hardly fulfilled the hopes that were placed in them, a
few of the commissions ever had occasion to meet.'® Conciliat
is now more likely to be used in international commercial dispu
but cereain key multilateral treaties have also made conciliation
essential step for dispute settlement,' Again, it is clear th
parties are not bound by the result, but under these ereaties
may be bound to submit to conciliation before resorting o
cial settlement or countermeasures. So far these and other con
ation mechanisms remain rather underutilized.'® The fri
settlement procedure found in human rights treaties such ag
European Convention on Human Rights means that the Co
automatically places itself at the disposal of the parties in ord
secure a sertlement on the basis of respect for human rights, I

I119. The OSCE Stockhelm Convention on Conciliation and Arbitration (1992,
vides for a Court of Conciliation and Asbittation (which is based in Geneva). It hagy
10 be used; <http://wwweosce.org/eca>. The Geneva General Act {revised 1949);
European Convention for the Peaceful Settlement of Disputes 1957; the Pact of Béggt@
(1948); and the Protocol on the Commission of Mediation, Conciliation and Arb
tion {1964) (African Union} all include provisions for conciliation. The Treary Establis)
ing the Organisation of Bastern Caribbean States {(1981) establishes a conci.!.ita_l:i
pracedure whose decisions and recommendations are binding an the parries.

£20.See, e.g. Vienna Convention on the Law of Treaties (1969} regarding claims for inv
lidity, rermination, withdrawal from or suspension of the operation of 2 treaty Arts G :
and Annex; Vienna Convention on Succession of States in Respect of Treaties (1978
UN Conventicn on the Law of the Sea (1982); Vienna Convention on the Procectio

the Ozone Layer (1985). For a full discussion see Merrills {above) ch. 4; UN Handbak
{(above) paras 14-67. .
121. Some UN human righes treaties allow for inter-state disputes to be sevtled through’
conciliation. These mechanisms have never been triggered. See Convention on the Elimi
nation of All Forms of Racial Discrimination {1965} Arts 11-13; Internarional Co¥
nant on Civil and Political Rights Ares 41-42. '
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. i i jor-
s the complaining party mighe be a state but in the vast maj :
B K ] S
cases it is an individual or a non-state legal entity. Hundre :
m o
ases are settled this way and these can be seen as a for

Dispute settlement at the World
rade Organization
Me;___———r'

& World Trade Organization (WTO) has ovc?r 153 membcrlz
all regions."” The WTO provides an institucional f.ramewor

5t the settlement of disputes among its members relatmgt(;) spe;
clﬁc agreefments anncxed to the WTO Agreement {referred to a:

)12 ization’s dispute settle-
the ‘covered agrecments’). The Organi p

1 tele-
ment mechanism contains clements of all forms of dispute se

i int i 4udicial
ment discussed above. The starting pont includes non-jud

; i ; dy see
27. See Art. 39 European Convention on Fuman Righes (1950); for a recent study sc

H: Keller, M. Forowicz, and L. Engi, Friendly Settlement before the European Cazgr of
o € ; ’ ' . . . .
H. an Rights (Oxford: OUP, 2010); similar arrangements exist in the Amem:a:n : 2:1

| w:iz ongHuman Righs (1969} and the Aftican Charter of Human and Peoples' Rights
vention

{1981).

123. Note sotn d H

“dmitted as customs unions oI CUSTOMS LCITIEONES.
24, We should also note thar the complaint nee

nternational law contained in the ereaties covere wion <o
that benefits that 2 member could reasenably have expecte

d agreements are being ‘nullified or impaired’ or the artain-
being impeded by conduce of a member or
flict with provisions of the agrecment. See
duses Govesning the Sertlement of Dis-

e members such as the EU and Hong Kong (China) are not states, but are

d not necessarily allege 2 violation of
d by the WTO; ‘non-violation com-

plaines’ may allege
" to it under particular covere :
“ ment of an objective of such an agreement I8

existence of a situation, even if there is no con
: Art. 26 of the Understanding on Raules and Proce
: putes {(DSU), and Are. XX GATT (1994).
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Forr'ns of dispute settlement such as consultations
optl(.)na[ good offices, mediation, and conciliation 125’; Sb'we
and. Jud.icial settlement are available through rccou'rsc tor 11{1
arbitration panel, with the possibility of appeal on point ) fI
the A}?Peﬂatc Body. 'The mechanism also inclucits msu(l) .
superw?lon of the implementation of recommendad :
sbould implementation not occur in a timely manner, chor'ls,
nism sets alevel and form of compensation for the suc::css;ui

All these steps are supervi
; pervised by the WTO i
the ‘Dispute Settlement Body’ (DSB) e

more closely.

- Let us look at the pre

I]le DISputC Sectleme"t Ulldcrsta_ndlllg (DSU) sets out
detall IIOW (’:ach phaSC Sh()uld OPCE ate aCCOrdlng to a strict ELIT
- m
ISuC{ bg £ ter mnto cons
I)C A O(I l() ne [)Cl naecr an o Il ation Lo ente into
tations Wltll a.ﬂ()tllf:[ me bel KquIe £l Sucll COIlSLlitat
m
s g
[Jlll.’ O covered agreements., Q
suant to one or more Of tl 1< CC I d g C
SuItatl()nS y p }’ P
are a COHlPulS()I fcllnll“al ste bCfOIC ffs()rtlng
Otllf:l f()[InS Df dlSpllEC Setdelﬂellt uﬂdEI tfle Ulldersfandlng.
Consulta Ons are 1 Ccessful the C()Hlpla 1n palty as t e[lg
B
to chIlaIld tlle CStath]lmf:Ilt ()f a Pﬂ..llel b}’ EhC DSB- hl thc sank
Way. (;0()({ OfﬁCCS, C()ﬂClhatIOIl or medlat O }‘ bC Cq LICSth
1011 ma Iy
)) 1mcby 3.[1}‘ Palty toa Pu - I] }’ a}’ 1)6 [lla.ta“y rme
anyt dlS te <y M
g 1
nal y . P €S, .CO.
be rermai th at any time ()Ilce I()CCdlIICS fOI good Of}ic
1 P mn PaI ty ll]ay
Clllat on or Illedlatl()n are termin ated, a4 Ccom laln g
thCIl pIOCCCd Wltll a rcquest fO Ilc CSEabl nt Of palle[.
I T IShIIIE a

125.DSU Ars 4 and 5,
(3) D H ( ) Director Ge WTO Y Eﬂ
126, Are. 5 SU; Art. 5(6 states that the LEECT ncral of the I may o

these types of dlSPutC bCl’.th[llCllt 1n an ex 0!?5510 capacity
p
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panel of three (or exceptionally five) experts is established by
SB. They must be ‘well-qualified governmental and/or non-
ernmental individuals, and should not be citizens of the parties or
rd: parties to the dispute, unless the parties to the dispute agree
wise. Where customs tnions or common markets are parties to
ispute, this rule applics to citizens of all member countries of the
s_t_dms union or common market. So, for example, an EU national
sinot serve on a panel involving a dispute between the EU and
ariother member of the WTO {unless the parties agree otherwise).
ven where panellists ate government officials, they have to serve ina
sonal capacity and do not represent their government. Should the
sarties fail to agree on the membership ofa panel, there is a provision
r the WTO Director-General to appoint appropriate panellists.
In proceedings before both the panel and the Appellate Body,
e parties make cheir submissions orally and in writing as they
ould in the context of any arbitration. Other WTO members
sith 2 substancial interest in the matrer before the panel have the
ight to be heard and make submissions. A panel’s report is pro-
iced in three steps. The parties are first asked to comment on
draft which contains only a description of the faces and the argu-
ments of the parties. In the second phase the parties receive, not
only this description (revised as appropriate), but also a confiden-
tial interim version of the panel’s findings and conclusions, on
which again the parties may comment. Eventually the final report
issued to the parties and, after cranslation into the WTO official
languages, the WTO membership and the public.””

27. By conrast, there is no interim review stage with respect to the issuance of reparts of

“the Appellate Body.
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theTvl-;; ﬁcn)'sal panel reportis then considered by the membershi
- All members have an opportunity to comment
report, but ic will be automatically adopted unless e? .
ties o the dispute decides to appeal on a point of | s th
il finding of fact) to the Appellate Body, or if there a}‘:V (iztheF
is confusingly called, ‘reverse consensus’ in the [S)Sc]);}28 bc. 7
consensus requires that every WTO member a th -
:rcl?ort. sh,ould not be adopted. This is unlikely iin:rac:;ea
i‘j?:m:?g party W’Ol'ifd not normally want to reject the rcpoi-t
at least theoretically possible that the implications of e
are so unacceptable that all WTO members would al ot L?C
DSB #ot to adopt a report. Hdelvercls
Aplzif;:mgle;danons and rulings of panels, as modified by th
A ;the e Body, have to be implemented within a tight timefrar
nd the i}:irty cgncerned has to inform the DSB what it inten
doin hi a:fzr . 'H;le DSB monitors this implementation and m
s o sec unt the cffects on the economy of developing cous
wies I hav;s ntc; m:tp:;mcn.ttition within a reasonable time, nego
W1 regar RS
compensation. If there is no ':ﬁgrfeljenttoorin lcl(‘;:ll:yl;sz;czimi

complaini
plaining party can ask the DSB for authorization to suspend.

rade concessi i
' ssions to the non-implementing party (i.e. to e i
certain countermeasures), ST

]}16 ]eVEI Of SUSPCDSIOH ()f COICESS101S t[lat I.‘lla.y be autllOIlze. d
-

f:ouid be equivalent to the disadvantage suffered by the complai
_ a
g party due to the non-implementing party’s failure to ifnpm

ment the recommendations and rulings of the DSB. Such.
. ouch:

128. Also called ‘negative consensus,
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JIRtermeasures, SOMenines referred to as retaliation, should first
atobligations or trade concessions in the same industrial sec-
'S0 a failure by the United States to bring cotcon subsidies

ompliance with its obligations under WTO rules could lead
razilian retaliation including 100 per cent tariffs on imports of
ers and shorts from the United States.* If suspension

ions with respect to the same sectot is not

ton trous
oncessions or obligat

icablc or effective, the complaining party may be authorized

1 other sectors under the

uspend concessions of obligations i
31

e WTO Agreement or under a different WO Agreement.

re retaliation was authorized against the European Commu-
nities for discrimination with regard to banana imports, the
hited States chose to Impose 100 per cent rariffs on a list of Jux-

- items from Europe, rargeted for the most part at European

s that the US considered supported the Furopean banana

egime. 100 per cent rariffs were thus proposed on items such as

path preparations produced by the United Kingdom and France,

-corino cheese from Iraly, and cashmere from Scodand.?

g
129, Are. 22(3) DSU
130, [n 2010, Brazil and the United States entered inta a bilateral agreement under which the

nited States would pay an annual sum to the Brazil Coteon Institure (a technical fund to
in exchange for Brazil delaying its planed reraliation until 2012.

ist Brazilian farmers)
jation was frst granted to

1. Are. 22(3) DSU. Authorization for cross-agreement retal
Ecvador in the long-running Bananas dispute against the European Communities.
732. In 1999, the US Congress implemented the ‘cargusel’ provision which required the
US Trade Representative to revise its ceraljation list every 180 days; section 407 of Public

s 106200, The intent behind this provisionwas to excrt additional pressure on a non-

implementing paty t0 comply with WTO rulings by changing the domestic industries of

he non-implementing party chat would be adversely affected by the retaliztion. This pro-
hhe United States and among WTO membets. As it

ision was controversial, both withint
the products on the final recaliation list.

‘wrned our, the United Srates did not change
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Opinion is divi
l. pinion is divided over whether the purpose of WTQ
retaliation i i
at:oln is to redress the imbalance in benefits arising fr

non-imple i f
o p mcxllltmg party’s breach, or to induce compliasic
Ies have sought to desi 1ati |

sign retaliation me i
fes ht asures that maximiz
ftlc political pressure on the non—implementing p

comply with i igati .

retali.) y with its WTO obligations. The potential effects of s
iat ..
O(riy trade measures on third partes can be dramat

proposed U i .

exisfen f‘S tanffl's on lwary goods apparently threaten
ce of particular small
cashmere enterprises i '
. : isesin Scotla
erating a s i i i ’ }

‘ g themes of bilateral discussions aimed at reversing ret
ion in thi 133 :
\ ¢ 3 a:;ea. Countermeasures against a state will ne:

always affect the populati i

ation of the state i
alway 1 SOME CONcre
in this way the o
y must be seen as a rach ore
er crude form of law enfg
ment, It is i o, B
en Wdorth noting, however, that although Fcuador, Bra
igua, and Barbuda h e
ave been authorized in cc
B to engage in ce
retaliations, none of them have gone ahead - -
For small !
horomd er partners however, trade retaliation may not be pa
arly e ive in i i .
oy yh ective in inducing a larger trading partner to corﬁpl’
ere the i i .
smaller trading partner’s imports represent only asm .

p g
crcentage ()f t[le non ].[IlplCI!lﬁIltlng pal‘tles tlade, dlell SllSpCIlSlOll

might have little impact on th

L e larger party, and infli e

significant costs on the smaller partner’™ Asa groupl;'g:x:f UﬁHY.
opin

133. Some of the oun 2 P
33 POII[]CS surr dlilg such choices d the 1 act in Scotland
17|
3 yc€r, C?I,’E ERTLd { on €l €. 0LSOI, 5
recounted in C. Meyer, DC onfidential { Lond Weidenfeld and Nicols ,200 )C
134 This was the case in relation to a and Barbuds’s t|1 eatened retaliation a A
a; h 1 Antlgu B TCAten g
the United taces, where the a[lncracors agreed with Anti 1T IU were to suspen
g
gaa thar if it [
concessions to the United States in respect of its most Imporiant SseIvice secto

(trave], ransportation, and insurance uch suspension wi impact or
s ST )
t d § pen.
ould have Tirel 1
< pact on

SUALTY members explaincd:
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“The economic ¢ost of withdrawal of

cessions in the goods sector would have a greater adverse impact
he complaining developing-country Member than on the
sulting developed-country Member and would only furcher
¢pen the imbalance in their trade relations already seriously
ured by the nullification and impairment of benefies. ™
Trade disputes ROW benefit from this multifaceted dispute set-
nent mechanism. Unlike many of the regimes we have consid-
; the WTO system provides for compulsory settlement
d. The prospect of being sub-

rough an enforceable binding awar
ay induce members to

ed to these compulsory proccdurcs m
nternational obligations. However, as we have
justice remain. These problems are due

inedies, the complexiry of the

omply with their i
e, problems of access to

o: the prospective nature of the re
and the limited possibilities for small developing

roceedings,
fective retaliatory measures against larger states.

rates to deploy €

§.8. Qettlement under the UN Charter

nctions outlined ahove have

The good offices and mediation fu
General in contexts sach as

_becn fulfilled by the UN Secretary-

guan consumers o find replacement servicesatan

S——
S service providers while forcing Anti
scertain cast; Decision by the Arbitrator, United States—Measures Affecting the Cross-
{ Border Supply of Gambling and Berting Services—Recourse 12 Arbitzasion by the United
Srares under Article 22,6 of the DS, WT/DS285/ARB, 21 December 2007, DSR
007:X, 4163, para. 4.59.
135, ‘Special and Differential ‘Treatme
by Cuba, Honduras, India, Indonesia, Malaysia, Pakistar,
 babwe, TN/DS/W/19,9 Occober 2002, a¢ 1.

at for Developing Countries, proposals on DSU
$ri Lanka, Tanzania and Zim-
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the Congo in the 1960, Afghanistan in the 1980s, the Iran
war in the 1980s, the peace accords finalized in the 1990

General Assembly is given a role under the Charter to reco
mend measures for the peaceful adjustment of situations unp
ing friendly relations, and may discuss any questions relating
the maintenance of international peace and security broug
before it by any member state.'”” Furthermore, in addition
these good offices roles, the UN Declaration on Fact-finding h
reinforced this role for the UN stating: ‘Face-finding missi
may be undertaken by the Security Council, the General Asse
bly and the Sccretary-General, in the context of their respectiv
responsibilities for the maintenance of international peace-an
security in accordance with the Charrer13 :
The Security Council is given particular responsibilities und
the Charter. Articles 24 and 25 of the UN Charter {reproduced i
Chapter H1§ 5) confer on the Security Council primary respoﬁm
bility for the maintenance of international peace and security, and

bind member states to accept and carry out the Security Council’

136. For a review of the Good Offices function exercised by the UN Secretary-Gener:

see T. Whitheld, “Good offices and “groups of friends”’ in 3, Chesterman {ed.), Secret

ar General? The UN Secretary-General in World Politics (Cambridge: CUP, 2007
86-101; T'M. Franck and G. Nolte, “The Good Offices Function of the UN Secretary.

General' in A. Roberts and B. Kingsbury (eds), United Nazions, Divided World, 2nd edn
(New York: OUP, 1993) 143-82; see also UN Handbook on the Peac

Disputes (above} at paras 367-81.

137. For details as this relates to the settlement of disputes see UN Handbook ibid at paras

352-62.

138. Declaration on Facr-finding by the United Nations in the Ficld of the Maintenance -

of International Peace and Security, A/RES/46/59, 9 December 1991, para. 7.

“should as a gener

efil Settlement of '_

5 44
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in ‘specific
{sions. Later articles of the Charter refer to cerrain sp

ers’ which are granted to the Securiry Council ‘for the dis-

foe of these duties. .
fﬁc Charter contains no specific programme for th-? :,1 <
: i i Council has estab-
: tv Council, and the .
“nowers of the Security - Cov s et
1551 inal tri
éhcpd good offices missions, COMMISSIONS of inquiry, crim iy
. i aims
ﬁnais and in the case of Irag, a Compensation

i istinction
- on 139 But the Charter makes an important distin

mmission - o : cron
' i Security Council's function of p
erween powers relating to the Security e e Ty and pro-

noti ific settlement of disputes .
e eafore nt action (Chapter VIL). In relation to the

elating to enforceme . : .
o ties to any dispure ‘che continuance

ormer it Inay Call up()[l th.e pa]

i od of their
eace and security’ to settle it by some peaceful meth

Q¥ CROICE 1[115 I Slg ) IL s O lY - H

- 3
i ictl ive ri a dispute
which might lead to international friction of gm; lr:sle to : P g
. i i is likely to endang
ine whether its continuance 1
in order to derermine wi . i
. 141 And, at any stage of such a dispute or situa

‘peace and security. f
i mend appropriate procedures or methods o

on, it may Tecom . oo o
, isi arter also st
sectlement. In an underused provision, the C

[hﬂ.t. ¢ 1 IIiaklllg ICCOII).“ICIldaU.OIlS ufldef EhlS A[tLCIﬁ tkle S(iCLl-‘
¥ S 1 0o take 1nto co Sd ation t tle dS 1utes
ncl.l hou d als ak. 1NtQ CONSI erarion ha gal 1 p

o C . —
el A rule be referred by the parties to the Interna

118 < eLroy 8} nsacen MISSI0MN . W
3 OVErvIEW 5€ 1C, € UNC npe acL Commission, in Cra
139. For al W D. Petro Th

ford et al {above) 849-39.
140, Art. 33,

141. Axt. 34.

142. Are. 36(1).
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tional Court of Justice in accordance with the provisions g
Statute of the Court™'"* If the Council should decide that the
tinuance of the disputc is, in fact, likely to endanger peai:f_:
security, it may go farcher chan this and ‘recommend such tern
settlement as it may consider appropriate. But it cannot dict
such terms. ._ i
When, however, the decisions of the Security Council iny
action for the maintenance of peace, they may be more than r
ommendations; they may be directions which the members of:
United Nations are bound to carry out.'® The Council must dete
mine ‘the existence of any threat to the peace, breach of the pea

or act of aggression; and ‘make recommendations, or decide whal

measures shall be taken’ to maintain or restore international peac

and security.'® Before making such a recommendation or decis

it may call upon the parties, in order to prevent an aggravation o
the situation, to comply with any necessary provisional measure

143. Arricle 36(3) was applied by the Security Council in the dispute between the UK
and Albania when in Resolution 22 (1947) it tecommended that the two governments:

immediately refer the dispute to the IC]. The Couze later considered the two states ha

themselves accepted the jurisdiction of the Court, With regard to the argnment that the:

Securizy Council may be able to generate the conditions for compulsory jurisdicrion see

Corfie Channel case, Judgment on Preliminary Objection, 1C] Rep. (1948) p. 15 at 31

Separare Opinion by Judges Basdevant, Alvarez, Winiarski, Zori&ié, De Visscher, Badawi
Pasha, and Krylov; see further T. Stein and 8. Richter, ‘Article 36, in B. Simma (ed.), The
Charter of the United Nations: A Commentary (1995) 534—46. :
144, Are. 37(2).

145. I has been suggested that there may be limired cases where a binding decision may
be taken under Chapter VI: R. Higgins, "The Advisory Opinion on Namtbia: Which UN;

Resolutions are Binding under Arcicle 25 of the Charter? 21 ICLQ (1972) 270-86,
146. Are. 39 {emphasis added).
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tlxb.ut prejudice to their rights or claims, an.d-it ‘shall duly tajtl;c;
st of failure to comply with such provisional n'u:asures. '
en it has decided that action is called for, the Security Council
ay direct measures pot involving the use of afmcd force, s:lch as
sanctions,'® and if it considers such measures inadequate, ‘it may
ké such action by air, sea, and land forces as may be necessary to
tain or restore the peace.'”
All the members of the United Nations have bound t'hemselvcs
nder the Charter to make available to the UN for this purpose
¢s call and in accordance with a special agreement or altgl;rfse-
. o armed forces and other forms of assistance and facilities,

nd these agreements are to specify the numbers and cypes of

d . _ i
forces, their degree of readiness and general locarion, and th

arure of the facilities and assistance to be providecl;”0 and in
rder to enable ‘urgent military measures’ to be taken, the mcx.'n—
.ers are to ‘hold immediately available national air force contin-

ants for combined international enforcement action’’®! Alchough
the UN has around 100,000 peacekeeping personnel degllcwyed t(;111
peace operations around the world at‘ t.hc t1fne of V\Tntmg, e
fﬁajor problem is that the so-called addmona‘l .scandby m;ops sjre
not really at the disposal of the UN. A deq?:mn by t-hc ecurity
Council to create 2 new peace-keeping operation fequires the con-
sent of each individual troop contributing state before those troops

S —
147. Art. 40,
"148. For some of the other measures see Ch.III§ 5.
149, Are. 42,
150, Art. 43.

151. Arc. 45.
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can be deployed."” As we know, with regard o the tragic:cas
Rwanda in 1994, and more recently with regard to Darf
Sudan, such consent may not be immediately forthcoming whe
is most needed. _.

This rather elaborate schema for UN enforcement : actic
remained rather underutilized until the end of the cold war. T
1991 Security Council authorization of the use of force by aco
tion (albeit outside UN command and control) to liberare Kiw:
from the Iraqi invasion radically changed how the Security Cot
was seen. These forces were not fighting under 2 UN flag, buty
authorized by the Security Council to use force to restore the pea
and the international rule of law. The Security Council, actin
under Chapter VII, subsequently authorized member states; the
coalitions, and regional organizations,' to use force (outsidea U
command and control) on a number of occasions including wit
regard to Somalia, Bosnia and Herzegovina, Haiti, Rwanda, Siée
Leone, Core d'Ivoire, Liberia, East Timor, Kosovo, Afghanistan
the Democratic Republic of Congo, Iraq, Central African Repub:
lic, and Libya. 7

The ability of the Security Council to authorize such a varie
of operations is clearly linked to the end of the cold war antago:
nism which had paralysed the Council. Action is srill dcpendé

152, The United Nations Standby Arvangements System Military Handbook (2003) rein
forees the point in explaining the concept: “One of the mast importan: conditians is tha
the final decision whether to actually deploy the resoucces ar not remains a national deci
sion.” At 4. :

153. For an analysis of Security Council autharization of regional peacekeeping opera

vions see C. Gray, fnternational Law and the Use of Force, 3rd edn {Oxford: OUP, 2008)

ch. 9.
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thé absence of disapproval of any of the permanent members,
the threshold for action may have been adjusted now, as the

o is less on breaches of the peace and acts of aggression and

i i e and security. In its
re on general threats to international peac Y.

dmark 1992 Summit the Council stated:

Tﬁe absence of war and military conflicts amongst States does
al peace and securiry. The non-

not in itself ensure internacion
military sources of instability in the econo :
iiarian and ecological fields have become threats to peace an

securd i i ip as a whole, work-
security. The United Nations membership .

mic, social, human-

bodies, needs to give the highest

54

ing through the appropriate

: 1
riority to the solution of these matters.

N
" UN Doc. $/23500, 31 January 1992.




