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the ground that the marriage continues to subsist techni-
.. .. According to the facts established by the court below,
whileé\the appellant and the appellee are husband and wife, it was

that the
agreement

pellant manifested his intention to avoid the gift
tered into between them. It is, therefore, the

iion of the appellant’s intention is correct.

COMMENT

The draftsmen of the Civil Gode gave two grounds for Article
754 [then Article 792], namely, () that “a wife might enter into
a contract with her husband under his strong influence or a
husband who doted on his wife mig\h\ lose his freedom of will”
and (ii) that performance of a contracs between husband and
wife should be based upon affection and\that enforcement of
such a contract through legal means might have detrimental
effects upon the peaceful relationship of the farhily.

Later scholarly opinions have criticized the merits of this ex-
planation and proposed the deletion of Article 754%}{&6 Civil
Code. They have pointed out that the first ground does not ex-
plain why one of the spouses cannot enforce the contr%e
if he or she proves that the contract was entered into by thefree
will of the parties, nor why Article 754 says that such a contrac\\
can be avoided only during the subsistence of marriage. The

L
Y
have also denied the validity of the second ground, because they
believed that it does not explain why one of the spouses can
avoid such a contract and sue in court for the recovery of property
whose title has already been transferred under the contract to
the other party of the marriage.

The court, persuaded by these scholarly opinions, tried to limit
the scope of the application of this article. The leading case of
the Great Court of Judicature is its Judgment of October 5, 1944,
23 Minsh@i 579. In this case the plaintiff (husband) cohabited
with another woman, and completely neglected his wife, He
entered a contract with his wife to convey the title to their matri-
monial home to her and he duly registered the transfer, Sub-
sequently he avoided the contract and sued for the transfer of
the title back to him, The court gave judgment for the defendant
on the ground that the contract in question was entered into
when the marital relationship had already broken down and

even -
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therefore should not fall under Article 754 [then Article 792]
of the Civil Code.

"Thisbrief history may also give you some idea about the role
of scholasly opinions in Japan.

_(1). What, fany, are the new principles decided by the
principal case of 1967 as compared with the above-mentioned
precedent of the Gre QOurt of Judicature? What, if any, is the

practical meaning of Afticle 754 of the Civil Gode after this 1967 _

case?
(2) The decision of theNSupreme Court takes the position
that the term “‘at any time du ng the subsistence of marriage”
as used in Article 754 of the Civil Cide should be interpreted not
merely as any time during which the marriage technically con-
tinues o subsist but as the time during which it continues to
subsist both in form and in reality, But\xgithcr Article 754 nor
any other article contain any passage indicating the availability
of such an interpretation, explicitly or o:l}e- wise. Under the
Civil Code, a marriage becomes effective upog\ egistering it in
accordance with the Family Registration Act “(Koseki Hp)®
(Givil Gode art. 739(1)). In the case of a divorce, a d{::orce by
mutual consent also becomes effective upon registering it.
(Divorce by a decree of the court becomes effective at the%'me of
the entry of judgment.) Thus, the Civil Code indicates a d\e}i%il\

to identify clearly the beginning and the termination of 2 ma
riage, According to this position, it seems natural to interpret
the term “at any time during the subsistence of marriage” as
the time during which a given marriage is legally effective. What,
then; is the rationale of the decision of the Supreme Court quoted
above?

SurrEME Court JupeMENT, FEERUARY 16, 1961
[JAPAN v, UDAGAWA]
15 Minsh 244 :

REFERENCES:

Civil Code, Article 709. A person who violates intentionally
or negligently the right of another is bound to make com-
pensation for damage arising therefrom.

e) 1947 c. 224,
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Article 710, A person who is liable in damages in accordance
with the provisions of the preceding Article must make
compensation therefor even in respect of non-pecuniary
damage, irrespective of whether such injury was to the
person, liberty or reputation of another or to his prop-
erty rights.

Article 715. A person who employs another to carry out an
undertaking is bound to make compensation for damage
done to a third person by the employee in the course of
the execution of the undertaking; Provided, however, that
this shall not apply, if the employer has exercised due care
in the appointment of the employee and the supervision of
the undertaking or if the damage would have ensued even
if due care had been exercised. :

[The plaintiff was hospitalized at a branch hospital of the
University of Tokyo Hospital. To help her recover from physical
exhaustion, she received a blood transfusion on the recommenda-
tion of Doctor B of the branch hospital, Later it was discovered
that Donor 4 of the blood was a person suffering from syphilis,
though he had no visible syphilitic symptoms at the time of the
blood transfusion. As a result, the plaintiff was infected with
syphilis, The plaintiff filed a suit for damages against the State,
which was the employer of Doctor B, as the University of Tokyo
is a national university,

The plaintiff charged Doctor B with the following instances of

negligence: (1) Doctor B neglected to conduct a serum reaction
test on A’s blood immediately prior to the transfusion on the
ground that the result of a serum reaction test on A’s blood
conducted 15 days before had been negative with respect to
syphilis; (2) Doctor B neglected to subject 4 to any visual ex-
amination, palpation or oral questioning.

To this the defendant answered (1) that to ascertain the resulfs
of a serum reaction test takes more than 24 hours and that as a
blood transfusion is ordinarily done in an emergency situation
where time is a critical element, it is general practice among
doctors to dispense with 2 serum reaction test when there is a
reliable certificate showing negative reaction, (2) that in the pres-
ent case, even if a serum reaction test had been conducted, its
result would have been negative since not enough time had
elapsed since A ‘contracted syphilis, and (3) that in this case, a
visual examination, palpation or oral questioning would not have
discovered A’s infection with syphilis.

The court of first instance gave judgment for the plaintiff,

Sec. 1] “INTERPRETATION"’ OF STATUTES 69

which was affirmed by the High Court. The defendant appealed
to the Supreme Court. Affirmed. .

The reasons given by the court are as follows:]

Granting that symptoms, other than those which a medical
doctor can detect from a patient he personally examines, and
other matters that may prove useful for his diagnosis of the
condition of the patient are inferior in their accuracy and de-
pendability to information obtained through a serum reaction
test, visual examination, palpation and auscultation, there are
cases where the doctor’s only recourse is to an oral questioning of
the patient. Even when the blood donor produces a reliable test
certificate indicating a negative reaction to a serum test, or a
membership card identifying himself with a blood bank, such
certificate or membership card does not necessarily justify the
conclusion that transfusion of his blood carries with it no risk of
infecting the recipient with syphilis. Since it is an established fact
that there is no scientific method available for making a definitive
diagnosis regarding the existence of latent syphilis, the doctor
should have made every conceivable check through questioning
the donor (who should know better than anybody else whether
there had been any reason to believe that he might have been
infected with syphilis) to make sure to his own satisfaction that
there is no such danger, although the information thus gathered
is admittedly of marginal dependability, (We wish to point out
that in this case the need for a transfusion was not so critically
urgent as to make it impossible to conduct such checks.) Given
the facts, it must be said that it is a just and proper judgment
that such a precaution is a bounden duty of the doctor in ex-
ercising good care of his patient.

The attorneys for the appellant argue that since it is an estab-
lished practice of the medical profession to dispense with ques-
tioning a donor when he produces a test certificate or a2 mem-
bership card, as the said donor had done, Doctor B’s action in
dispensing with further questioning does not constitute negligence
in the performance of his duty, However, the existence or non-
existence of 2 duty of good care is something to be determined
from the standpoint of law, Even if there had been an established
practice, as the defense claims, the existence of such a practice
merely serves at best as a factor to be considered in determining
the relative gravity of a given case of negligence. There is no
reason to believe that the existence of such a practice automatical-
ly relieves the doctor of his duty of care.

The appellant’s brief also contends that even granting that
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the doctor is obliged to question each and every donor in the
manner described above, it is not to be expected, statistically,
that questioning a person suspected of venereal infection who
makes his living by selling his blood will pry out of him truthful
answers, and that therefore the judgment below which held that
the doctor was obliged to question even such a person Is tanta-
mount to imposing an unduly onerous duty of care on the doctor
in utter disregard of empirical rules” or reason. However, even
if the donor was a professional blood seller, the court finds it
difficult to agree with the appellant’s contention that all such
donors, without a single exception, whatever their personal back-
ground, will not give truthful answers to the questions put to
them, simply because they are professional blood sellers, It is
true that Donor 4 was a professional blood seller, but according
to the decision of, and the facts established by, the court of first
instance, at the time that he sold his blood to the plaintiff he
did not have to rely solely on the income derived from the sale
of his blood for his livelihood. Furthermore, with respect to the
possibility of his having been infected with syphilis, he stated
that he simply had not been asked the question. One cannot
therefore assert that this form of questioning would not have
produced any findings suggesting the existence of syphilitic in-
fection in his blood, even if Doctor B had gingerly asked Donor
4 detailed and specific questions, wording them in such a way
as to elicit truthful answers.

In this respect, the original judgment states: “On the other '

hand, even if the donor had been a professional blood seller,
detailed and specific questioning by the doctor regarding matters
pertinent to determining the existence or absence of such a danger
would have induced the donor to answer the questions. Such a
discussion with the donor could have provided the doctor with
opportunities to observe the donor’s reaction to various questions
put to him, and it is conceivable that the whole series of questions
would have had a psychological pressure on the donor, persuad-

f) The term “empirical rule’ (keiken-soku) means the rules prevailing in the
natural course of the affairs of the world, In addition to the rules of natural science,
it includes the foretelling of a man’s future course of action and rules of plain com-
mon sense. Let us suppose, for instance, that ““the defendant put up at an inn over-
night. The same night, he sneaked into the next room and ransacked the pockets of
the raincoat of the occupant who was a total stranger to him, and pilfered a purse
containing ¥2,622.50, The empirical rule of our day-to-day life tells us that the de-
fendant took the purse out of another’s pocket not as a ploy for making the ac-
quaintance of the occupant of the next room but simply to steal the money.”
(Supreme Court Judgment, August 5, 1948, 2 Keishii 1123, at 1124).
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ing him to open his heart and-let the doctor have glimpses of
the truth.” In view of the facts that have been established at the
trial, this judgment of the lower court shall be upheld. This court
finds no error in the original judgment. This court rejects the con-
tention of the appellant on the ground that it merely attempts to
argue the case in abstract terms.

The appellant’s brief further asserts that even if the doctor
was obliged to question the donor, questioning in the manner
referred to in the original judgment is too onerous a duty for the
doctor to perform. But it must be recalled that by the very
nature of the business in which the doctor is engaged, a business
which deals with the life and health of the patient (i.e, the
medical profession), the doctor is necessarily required to take
all possible precautions in order to protect the patient from
avoidable dangers.

This is not a case where Doctor B could not foresee the con-
sequences despite the fact that he had subjected the donor to an
adeguate questioning of the type expected of a medical doctor;
had the doctor questionéd the donor effectively, he could con-
ceivably have foreseen the possible consequences, but he elected
to neglect any proper questioning. Instead, he merely asked the
donor “How do you feel?” and conducted the transfusion im-
mediately thereafter. As a result, the patient was infected with
syphilis. It therefore follows that the original judgment is correct
in holding the doctor liable for violating the duty of care required
of members of his profession., This court finds no error in the
original judgment and rejects the contention of the appellant.

COMMENTS

1. In this suit, the plaintiff filed a claim for damages in
amounts given below in the left column, to which the court

awarded damages as shown in the right column. This may serve-

as an example of the way in which Japanese courts award
damages,
(i) Expenses incurred in con-

nection with and during

the hospitalization: 41,224 T25,624
(ii) On account of the illness

the plaintiff has difficulty in

walking and is suffering

amblyopia, with the result

that she is now umable to
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conduct classes of dress-.

making, flower arrangement

and tea ceremony.. The

damages. sustained due to

this illness; - ¥196,634.66 ¥196,634.669
(iii) On account of the illness,

the plaintiff was divorced

from her husband, Damages

for mental suffering from

the divorce and other .

related causes:® ¥860,000 . 200,000

' Total *¥1,097,858.66 ¥422,258.66

- 2. In the above-cited case, the suit was filed not against
Doctor B who actually conducted the transfusion but against his

employer, the State, pursuant to Article 715 of the Givil Gode.’

In the court below, the State (defendant) argued that since there
was no failure on the part of the State to exercise due care in
employing Doctor B at the branch hospital of the University of
Tokyo Hospital or in its supervision of his performance of his

duties, the State was not liable for his conduct under the proviso

to Article 715 of the Civil Code. However, the court r.ejected the
argument on the ground that there is no evidence positively estab-
lishing the absence of such fault in its appointment of the doctor

g) Since the plaintiff receives at the time of judgment in the form of damages the
payment of benefits which would otherwise accrue over a period of time, the interest
which would accrue from the surn during that period must be deducted. Of the var-
ious formulae dealing with such a situation, the Hoffmann formula is widely used.
Under this formula, the amount due the plaintiff is A/(1+nr), 4 standing for the
amount due, » the number of years and r the annual interest rate.

In a case, for instance, where a party’s loss is assessed as the loss each month of a

net benefit worth 100,000 over a succeeding period of 20 years, the Japanese courts -

used to compute A as ¥100,000x 12 x 20="724,000,000. Now that the Civil Code
art. 404 sets the rate of interest in cases where there is no agreement at 5% per
annum, the damages in this case will amount to ¥12,000,000. But under this method,
too much is deducted in interest (i.e., even on the first ¥100,000 which the party

will collect the following month, interest for the entire 20 years is deducted). This was |

one of the reasons why damages awarded by Japanese courts were small. In recent
years, however, Japanese courts have adopted a new method, the “new Hoffmann
formula,” whereby they apply the Hoffmann formula to the Joss of net income for each
year and add up the swms thus obtained to arrive at the total amount of damages to
be awarded. Lately, however, some Japanese courts have adopted the Leibnitz
formula which is to be shown as A/(14r)=.

k) Awards of consolation meney under Article 710 of the Civil Code and the
computation of jts amount are left to the discretion of the court, In this case, the
court awarded the plaintiff a sum of ¥200,000 in consolation money.
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or in its supervision of his subsequent conduct. If the plaintiff
had had to bear the burden of proving positively the existence
of such fault on the part of the State, she would have stood little
chance of winning this case,

In civil suits, the question of where the burden of proof lies
is determined on the basis of the nature of the case. The court
allocates the burden to the plaintiff or to the defendant according
to its assessment of which allocation will serve to achieve a
reasonable result. However the way an article applicable thereto
is written serves as a guide in determining where the burden of
proof lies, For instance, in the case of Article 715 of the Givil
Code the burden of proof rests with the plaintiff on matters
referred to in the main sentence of the article (which ends before
the word “Provided™), while it is up to the defendant to prove
matters covered by the proviso, The employer, therefore, remains
on the safe side of the kine until the injured person succeeds in
proving that the act or acts of the employee, the injuring party,
constitute a tort as prescribed in Article 709 of the Civil Code,
that there exists a master and servant relationship between the
defendant and the injuring party, and that the act or acts of the
injuring party have been committed in the course of the execution
of the employer’s undertaking. Once these allegations have been
established by the plaintiff (the injured person), the employer
must prove positively either that he exercised due care in the
appointment of the employee and in his supervision of the em-
ployee’s performance of his duties, or that the accident would
have inevitably occurred even if he had exercised due care in his
supervision of the employee’s performance of his duties. If he fails
to establish these facts, he will lose the case,

Questions:

(1) Do you find any “negligence” in this case in the sense
we use the term in our daily life? The court held that the doctor
was legally ‘“negligent.” What are the grounds on which the
court has arrived at such conclusion?

(2) As a matter of fact, courts seldom find that the exercise
of due care as provided in Article 715 of the Civil Code is proved.
What are the practical grounds of such reluctance by the courts
to hold it proven?

(3) Article 3 of the Automotive Accident Damages Com-
pensation Act (Fidosha Songai Baishd Hoshd Hg)P provides:

i) 1955 c. 97,

o
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“Any person who, while operating an antomotive vehicle
for his own purpose, has killed or injured an another person
or persons in the course of such operation of an automotive
vehicle, shall be liable for damages caused to ethers by the
automotive vehicles so operated; Provided, however, that
this shall not apply to cases where such person has proved
that he and the person who drove the automotive vehicle did
not fail to exercise due care, that there was wilful conduct
or negligence on the part of a third person other than the
injured or the driver, and that there was no structural or
functional defect in the automotive vehicle.”

What effect has this article on the question of burden of proof?

(4) Article 3, Paragraph I of the Act concerning Compensa-
tion for Radioactive Damage (Genshi-ryokn Songal no Baisho ni
kansuru Heritsu)? provides as follows:

“In case any radicactive damage is caused to a person or
persons in the course of operation of a nuclear reactor, the
entrepreneur of the nuclear power business operating the
nuclear reactor shall be lable for such damages; Provided,
however, that this shall not apply to cases where such
damage has been caused by a calamity or a social upheaval
of an extraordinarily large scale.”

Which of the two principles, the principle embodied in Article
709 of the Civil Code or the principle embodied in Article 3 of
the Act concerning Compensation for Radioactive Damage, is
closer to the effect of Article 3 of the Automotive Accident Com-
pensation Act?

Supreme Courr JupeMmeNT, FEBRUARY 19, 1852
[INOUYE v. INOUYE]
6 Minshi 110

REFERENCE:.

Civil Code, Article 770. A husband or wife can bring an action
for divorce only in the following cases:
(i) If the other spouse has committed an act of adultery;
(i) If he or she has been deserted maliciously by the other
spouse;
(iii) pr it is unknown for three years or more whether the
other spouse is alive or dead;
(iv) If the other party suffers from severe mental disease
and recovery therefrom is hopeless;

5 1961 c. 147.
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(v) If there exists any other grave reason for which it is
difficult for him or her to continue the marriage.

Even in cases where any or-all of the grounds mentioned
in items (i) to (iv), inclusive, of the preceding paragraph
exist, the Court may dismiss the action for divorce, if it
deems the continuance of the marriage proper in view of
all the circumstances.

[A Divorce Suit: The Supreme Court affirmed the decision
of the court below dismissing the petition seeking a divorce, on
the following ground.]

The statement of reasons for appeal claims that the appellant
is entitled to be granted a divorce under Article 770, Paragraph
1, item (v) of the Civil Code which reads “if therc exists any
other grave reason for which it is difficuit for him or her to con-
tinue the marriage,” According to the facts found by the court
below, however, the primary reason which has made it difficult
for the appellant [husband] to continue the marriage with the
appellee [wife] is the fact that he maintains a mistress and has
neglected the appellee. If the appellant terminates his illicit rela-
tions with the mistress and restores good conjugal relations with
the appellee, the marriage between the appellant and the ap-
pellee would surely be maintained harmoniously. The whole
matter, therefore, is entirely up to the will of the appellant. It
is preposterous to say that there exists a “grave reason for which
it is difficult for him to continue the marriage.” (The appellant
further alleges that the appellee did some excessive acts. But
according to the facts found by the court below, the excesses
of the appellee simply were acts of jealousy. It therefore follows
that once the causes of the appellee’s jealousy are eliminated,
excessive acts on her part will disappear in no time at all.)

The appellant may claim that his emotional attachment to
the mistress has grown to a point where his reason no longer
holds sway, but this is nothing more than a self-serving justifica-
tion. It was the appellant himself, in the first place, who selfishly
started the clandestine extra-marital relationship with the mis-
tress. Now he says he no longer can live together with the ap-
pellee because he cannot stand her any more on account of his
attachment to his mistress, If the appeliant is allowed to have his
own way, it is tantamount to saying that he can “give her a kick
after stepping upon her” [in other words, to add insult to the
injury] to use a common phrase. The law never tolerates such
immoral self-indulgence. To uphold virtue and to disallow im-
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morality is the most important duty of the law. All laws must
be construed in this vein.

The appellant’s brief talks about the necessity of paying due
regard to the appellant’s mistress, but it must be said that her
misfortune is of her own making, If she had an affair with a man
knowing that he was married and then thought of taking over
the appellee’s place as his wife, she was mistaken from the very
beginning. Or else she might have been deceived into an illicit
sexual relationship with the appellant. Even if such had been
the case it does not justify protecting the mistress, who was at
least negligent in causing the situation to arise, at the sacrifice of
the appellee, the legal wife of the appellant. The licentiousness
of sexual relationships which has become rampant since the end
of the war is truly deplorable. If the court allows the interpreta-
tion that the divorce sought by the appellant in this case i
legally permissible, the decision would run a grave risk of adding
fuel to the already raging flame of licentiousness. . . .

The court deeply commiserates with the misfortune of the child
born of the appellant and the mistress. The parents are entirely
to blame for the child’s sad position. They must be keenly aware
of their responsibility to the child and do everything in their
power to alleviate the burden of the misfortune borne by the
child. The child’s position is pitiable, but the court cannot grant
the petition at the sacrifice of the appellee. It is acknowledged
that the provision of the said article does not require the existence
of a blameworthy act on the other party, but this does not mean
that such an immoral and self-serving claim should be granted.
Although the judgment below uses different language, it in
effect says the same thing as the present decision, and its judg-
ment is entirely proper. So the reasons for appeal are groundless,
(Generally, cases such as the present one are rather involved.
Decisions must be based on the findings of a detailed investiga-
tion of the related circumstances and are not to be dealt with in
.general terms. The judgment of the Supreme Court, however,

must be based on the facts found by the lower courts. According

to such facts, there is no room for any decision other than the
-present decision. )

COMMENTS

1 (1) There are two ways of obtaining a divorce in Japan,
divorce by consent and divorce by a decree of the court.
(2) Divorce by Consent (Article 763 of the Civil Code). If the
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spouses agree to a divorce, all they have to do is to fill out a form
as provided by the Family Registry Act (Koseki H5) and orders
enacted under that law, and file it at the office of the city, ward,
town or village where they live or where they are registered in
the family registry. This form must be signed by the spouses and
two witnesses,® but no other form is required. Neither spouse
need appear at the city or other appropriate office personally,
- It occasionally happens that a form for divorce is completed
by forging the signature of one of the spouses and is received by
the city or other appropriate office and entered in the family
registry. When the last two books of the Civil Code concerning
family law were completely amended in 1947, a proposal was
made to add a provision to Article 764 to the effect that a divorce
by consent should take effect only after submitting a confirmation
of the will of the parties to the family court. Indeed, this pro-
posal passed the House of Councillors, but it failed to find a place
in the Civil Code because the House of Representatives did not
vote for it. - :
Divorce by consent was adopted when the original Civil Code
was put into effect in 1898. Prior to that time, the husband could
dissolve the marital relationship merely by expressing his inten-
tion to divorce the wife, though he was required to issue a formal
letter in which he promised not to raise any objection to the
re-marriage of the divorced wife.? The wife had no means of
seeking a divorce until 1873, when a proclamation of the Great
Council of State allowed the wife to bring a suit for divorce in

the court., The only way for a wife to be freed from the bond of

matrimony was to flee from the husband, enter a nunnery and
spend a certain number of years there as a nun. Only then was
she freed from her previous bond.™

E}  Civil Code arts. 764, 739, ‘

I} Tt was customary to write this letter in three and a half lines. Consequently
such a letier was commonly called “mikudari-han’ (*‘three and a half lines™),

m) From the middle of the eighteenth century, this privilege of freeing the wife
from the matrimonial bond was limited to a small number of temples. There were
only two in the Kantd Area—within roughly a 70 mile radius from Edo (the old
name of Tokyo)—the nearest to Edo being T6kei-ji Temple in Kamakura, situated
about 30 miles from Edo. The wife had to enter the compound of the temple with-
out being captured by the husband or his men. A nice fiction developed. If the wife
could throw her slipper into the compound, she was technically regarded as having
physically entered it, even though as a matter of fact she had been captured before
passing through the gate of the temple. :

The required period of residence in the nunnery was ashikake san nen, i.e., until she
greeted her second new year there, but often she.could obtain a letter of divorce from
her husband earlier, through negotiation.
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(3) Divorce by a Decree of the Gourt (Article 770 of the Civil Code).
Article 813 of the Civil Code as originally enacted in 1898
enumerated 10 causes for granting a decree of divorce. Each of
them, except item (ix), which provided that one could sue for
divorce if it had been uncertain for three years or more whether
the other spouse was alive or dead, and item (x) which was
based on the iye (household) system, provided for grounds for
divorce based upon on the misconduct of the other spouse.®
The hasic notion of diverce under this provision was that divorce
was something to be awarded to the spouse who had not com-
mitted any material misconduct against the other spouse who
was guilty of such misconduct. :

The 1947 amendment to the Civil Code, however, has aban-
doned this “principle of fault” and adopted the “principle of
incompatibility,” i.e., that a divorce should be granted when

n) The old Article B13 reads as follows:

“A husband or a wife may bring 2 suit for divorce only if there is one of the follow-
ing causes:

(1) "If the other spouse has committed bigamy;

(i1) If the wife has committed adultery;

(i) If the husband has been found guilty of the crime of adultery [as co-
defendant with another’s wife with whom he had intercourse, there being no penal
statute punishing the husband’s adultery as such];

(i¥) If the other spouse has been found guilty of the crime of forgery, bribery,
indecency, theft, robbery, obtaining property by fraud, embezzlement, receiving
property criminally cbtained [by theft, embezzlement, etc. with knowledge of the
fact], or of offenses specified in Articles 175 or 260 of the Penal Code or is sentenced
to a “major imprisonment’ (ji-kinke) for a term of three years or more;

(v) Ifthe other spouse has ill-treated or grossly insulted him or her so that it has
made further living together unbearable;

(vi) If the other spouse has deliberately deserted him or her;

{(vif) Ifan ascendant of the other spouse has ill-treated or grossly insulted him or
her;

{viii) If the other spouse has ill-treated or grossly insulted his or her ascendant;

{ix} Ifit has been uncertain for three years or more whether the other spouse is
alive or dead;

(x) In the case of muko-yishi (adoption of a man at the same time as marriage
between him and 2 daughter of the adoptive father), i the adoption is dissolved,
and in the case of marriage of an adopted son with a daughter of the adoptive family,
if the adoption has been dissolved or annulled.”

Articles 814-818 provided for various reasons to bar a suit for divarce, such as, for
example, condonation of adultery.

Some of these enumerated grounds for divaree can only be understood by bearing
in mind that it was the age when the Japanese family law was based upon the notion
of iye (househoid), the lineal family, Under this notion, very high consideration was
given to good relationships between a wife (or 2 hushand) and the parents of the other
spouse,

See. 1] “INTERPRETATION’’ OF STATUTES 79

the conjugal relations have collapsed to the point where the
maintenance of the marriage has become meaningless, irrespec-
tive of who is to blame, See Paragraph 1, item (v) and Paragraph
2 of Article 770 of the Civil Code. Thus items (i) through (iv) of
Paragraph 1 of Article 770 are in their nature only illustrative of
“grave reason(s) for which it is difficult for him or her to con-
tinue the marriage,”

(4) A great majority of divorces in Japan are by consent. If
the spouses disagree, they or one of them may bring the matter
to the conciliation procedure in the family court. Only after the
conciliation procedure has failed to solve the problem is an
adjudicative procedure taken.

There were 108,382 divorces in Japan in 1972. (There is a
trend for a greater number of divorces. This figure is 36.4%
more than that in 1966.) This figure includes 11,702 divorces by
consent reached through the conciliation procedure. Only in
1,572 cases were divorces effected by a decree of a court.??

Questions:

(1) Do you think the decision of the Supreme Court cited
above runs counter to this principle of incompatibility ?

(2) Article 770, Paragraph 2 of the Civil Code provides that
“Fven in cases where any or all of the grounds mentioned in
items (i) to (iv), inclusive, of the preceding paragraph exist, the
Court may dismiss the action for divorce, if it deems the con-
tinuance of the marriage proper in view of all the circumstances.”
It is to be noted that the above provision omits item (v} of the
preceding paragraph. Doesn’t the Supreme Court decision. cited
above in effect mean to rephrase the provision of Paragraph 2
to read, in part, “in items (i) to (v), inclusive, of the preceding
paragraph”? If so, can it be justified?

(3) There was no child of the marriage between the plaintiff
and the defendant in this case. Should the existence of the
illegitimate child be a sufficient ground under item (v)? Would
not the need to legitimize the child be a “grave reason”?

(4) On what sort of evidence or argument did the court base
its moral judgment in this case? Can you put such evidence to
the court in Japan?

0) 100 cases by family courts and 1,472 cages by district courts. Symmd Toke:
Newgar, Smowa 47 Nen, Kaj-uen (Annual Judicial Statistics for the Year of
1972: Family Matters) 306-09; id., Mixyi-uEn (Civil Cases) 132-33.
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Anonymout v, Anenymots®
41 Minshi 1423
{Supreme Cr,, Sepe. 2, 1987)

Translated by the Supreme Court of Japan

Editorial Note: Civil Code Article 770, paragraph r, item 5
provides that divarce may be based on “grave reason for
which it is d;‘ﬁiﬂdt to continue the marriage.” Prior lo this
case, however, the Supreme Court bad ruled that cven where
a complete breakdown of the marital relationship had oc-
curved, the responsible party could not be grasted 2 divorce
under Article 770,

Judgment

The original judgment shail be reversed.
The czse shall be remanded ro the Tokyo High

Court.

Reasons

Li... According ro the . . . kegislacive hiswory and the
warding of the provisions of Arsicle 770 of the Civil
Cods, ir can be understood that item s, pa.r:.gr:ph 1of
the said Article provides that ene of the spouses may
seek divorce against the other through filing 2 suic
when they have become unable to puesue cohabita-
tion, which is che purpose of marviage, and there are
no prospecs of reconciliation. Alse, it cannot be in-
ferred that any divorce sought by 1 spouse who is re-
spansible for having cansed the pround provided [in
item 5, paragraph 1] should not be granted.

On the other hand, in our counwry, from che
standpoint of due respect for the will of the spouses
concerning a divorce, in addidon to the insttutions of
divoree through mutual agreement (Arsicle 763 of the
Civil Code), divoree through conciliation (Article 27

of the Law for Determination of Family Affairs) and
diveree d"ruugh determinadon (paragnph 1, Article
24 of the said Law), the institurion of judicial divorce
is available for the cases where one of the spouses does
not consent to divorce. The causes for judicial divoree
are stipulated by law as mentioned above, and, when
such grounds are acknowledged o exist, ane of the
spouses may seck divarce throngh an action againse
the other. Under such system of judicial divoree, if di-
vorces were to be always granted where the ground
provided by item 5 exisss, the court would be com-
pelled to permit the spouse responsible for having
taused the gronnd to take advantage of it and the will
of the other spouse would be disregarded, and it
eventually might bring abour resules that negate 2 ju-
dicial divorce system. Thus, it is needless ro say thar
any action which may cause such resules should nor
be permitced.

2. [Slince the substance of marriage is the carrying on
of communal life with serious intent for the purpose
of spiritual as well as physical conjugarion, when one
or bath of the spouses decidedly has lost the afore-
mentioned intent as well as become devoid of the sub-
stance of communal life as husband and wife, and
reached the staze of no expectation whatever for its
restoration, it should be said thar the basje substance
from the viewpoint of social life has been lost, and in
such condition, it may be said that continuance of the
marriage based merely on the family register would be
unnarurzl. However, since divorce disruprs the social
and leg:.l order of marriage, it is proper that a ¢laim
for divorce must be a matter that does not go against

*Excerpted from the Supreme Court of Japan Intemet sire {www.courts.go.jp) with minor stylisde modificadions. Reprinsed by permission.

Idencitias of the lifigants are ofren concealed in Japanese cse reporiers.
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the concepr of justice, equity, and social ethics, and in
this sense, it should be said thar a claim for divorce
should be marcers that may be acceptable when
viewed in light of the principle of good faith and trust
which is the guiding docrrine in the endire Civil Code
thac also includes family laws.

3. Thus, in determining whether & chim for divorce
on the ground provided by item 5 sought by the
spouse solely responsible for it (hereinafter referred to
as “responsible spouse”) is acceprable in terms of the
principle of good faith and rrust, the mode and degree
of respansibility of the responsible spouse should be
considered. Moreover, considerarion should be given
to the intent of the other spouse to continue the mar.
riage and his or her feclings rowards the plainiff, and
the mental, social, and economic situarion of the
other spause zs well as the sicuarion of custody, edn-
cation, and welfare of the children berween the hus-
band and wife, especially the immarre children, in
case the divorce is granted, and the life formed after
the separation, for example, if one or both spouses
have already formed a relationship of de facto mar-
riage, the situarion of his or her mate and che chil-
dl'ﬂn- e

[EJven if the daim for divoree was by the Tespon-
sible spouse, when the separarion of the husband and
wife has reached a subsuntially long period, in
weighing theit age and the period of eohabitadon, and
when they have no immature children, it is proper to
construe that the said claim should not be denied
solely because the claim was by the responsible
spouse, unless chere exist special factors, such as
would place the other spouse into & menzally, socially,
or economically harsh sinuation if the diverce is ac-
knowledged, which would render che admission of
the claim for divorce ro be inconsistent with social
justice. In such siruations, the responsibilicy for hav-
ing caused the ground provided in item 5 or the
meneal or social situation of the other sponse, etc,
should no jonger be emphasized, and the economic
disadvantages the other spouse may suffer through
divorce should be primarily compensated throngh

distribution of property or recovery of consolaton
money that he or she may seck at the time of or after

divorce.

4 All precedents of this Court . . . contrary 1o the
above mentioned edicts must be ovarruled.

IT. The brief hiscory of the marriage of the Appellant
and the Appellee and other facts found by the lower
cours are as follows: {1} The Appellant and the Appel-
lee reporred their marriage on February &, 1937, and be-
came husband and wife, but a5 a child was noc born,
the first daughter A and the second daughtec B . . .
were adopted on December 8, 1948. (2) Although their
marriage progressed tranquilly in the beginning, they
have become estranged from each other since 1949,
when the Appelles became aware of the Appellanc's
extramarital relacionship with C, and they have lived
separately ro date since August of the same year, when
the Appellant started to cohabi with C. On Seprem-
ber 7, 1954, the Appellane recognized his paternity on
D {botn on Jannary 7, 1950) and E (bomn on December
30, 1952}, both of whom are the Appellanc and Cs chil-
dren. {3) Suffering from 2'severs economic situarion
after the separarion, the Appellet sold the house reg-
istered under the Appellant’s name, which the Appel-
fee had been encrusted for disposal by the Appeliant
for the sake of guarantecing her living expenses, for
twa hundred and forry thousand yen in February 1950,
and the amount was applied to her living expenses, but
except for thar the Appellee has never received any
economic assistance from the Appellant. (4) Haring
sold the house, the Appellee rented a room in her elder
brother's honse, mastered doll-making rechniques,
ete., and made her living 2z an employes of a dall shop
unti] 1978, whereas she has neither occupation nor
property at presenc. (5) The Appellant; a president of
two precision gange-manufacruring companies as well
as a director of 2 real estare-leasing company, enjoys 2
quite stable economic life. (6} The Appellant braughr
an action for divorce az the Tokyo District Coure in
1951, but the Courr dismissed his claim for divorce on
February 16, 1954, finding that he was a responsible
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spouse because his extramarital relationship with C
and purposeful abandonment of the Appellee ro co-
habit with C caused the failure of their marriage, and
the judpment became fnal in March 1954 (7) In De-
cember 1983, the Appellant suddenly visited the Ap-
pellee and asked her to consent to their divorce and
dissolution of adoprive relations with A and B, but the
Appelles [refused). In 1984, the Appelianc applied in
vaint for divorce conciliation against the Appellee ar the
Tokye Family Courr where he offered the Appeliee
one miflion yen in cash and an oil painting, then he
filed this suic.

Th&Gain from Divorce

A husband and wife would both consent to 2 divorce

if, and only if, they both %:o be better off di-
voreed. Although diveres might

alone can divorce ar will, che frequency and.jncidence
of divorce should be similar with these and orhier rules
if couples concemplating divoree ean easily bargai
with each other. ‘This asserdion is 2 special case of che
Coase theorem (1960} and is 2 natural exrension of
the argument . . . that persans marry each other If,
and only if, they both expect to be berter off com-
pared o their best alternarives.

A risk-nenrral couple would divoree with murual
consent if, and only if,

Z"<Z5, Z7 < Z{, (101)
where Z" and Z 2 are the husband’s expected com-

modiry wealth from staying married and divoreing re-
spectively, and 2/ and Z 4 are defined similarly for the

*From Gary S. Becket, A Treatise an the Furnily, Cambridge: Harvard University Press, 2d ed. to51. © 1981, o1, by the Peesident m‘d\&ll\ths-

Harvard Callege. Used with permission,

I In comsidering che admissibilicy of this claim fol-
lowing the rule detailed in I above and the facts sum-
marized in I above, although the Appellant should be
called 2 responsible spouse on the basis of item 5, para-
graph 1, Article 770 of the Civil Code, the Appeltans's
chaim should not be rejected unless there exist special
factors mentioned above, because the Appellant and
the Appellee lived separacely for appraximarely dhirtp-
six years even until the end of the lower court’s oral
hearing and this period itself is quite long independent
of the period of their cohabitation and their ages, and
they have no immature child.

Gary S. Becker
A Treatisc on the Family*
33136 (1901)

wife. If bargaining is cheap and easy, this necessary

and sufficient condidon can be stared more simply as
Z,=Z"+27 <Z7+2Z{ =27 (102)

Obviously, if the inequality in (s0.2) does nor hold,
the inequalicies in {10.) could not hold. Thart {102}
abso implies (10.1) can be shown by assuming that, say,
the busband's wealth would be reduced by divorce
(Z§ <Z7) even though their combined wealth
would be raised (Z7¥ > Z, ). The wife could seil
bribe” him to consent to 4 divarce by offering him 2
settlement thar would offser his direct loss from di-
\ d: —Z,'). She would also be berrer off as
ong as ertlement was Jess than their combined
gein (Z7 j‘Z\,,f)

Less abvious !:}rhaps is that (10.2), but not (101},
is still 4 necessary and tufficient condition for divorce
when either can divorce arWwi , o when only the hus-
band can divorce at will, 2s ;h{bkdidoml Islamic so-

divy

ciedies, If he would gain from ﬁgf >Z")

<

Becker, A Treatisr on the Family 3B

their combined wealth would be reduced, she
ribe him not to seek & divorce by offering him
a greatershare of their married outpur. Conversely, if

The history of divarts,js filled with examples of
sertlements that induce recalsjprant spouses to con-
sent. Only husbands could seek 2d
in the Arab world during the Middle Ages, yer "in
many, if not most cases about which we hivg more de-
taifed informadoen, one gets the impression that the
female parmer was the initiater of the divoree pro-
ceedings, mostly, to be sure by renouncing what was
due her” [her dowry and other marziage gifts] {Goi-
tein, 1978, p. 265; italics added). And over 9o percent of
the divorees in Japan berween 1948 and 1950 were by
murual consent (Rheinstein, 197z, table ), even
though either spouse alone could iniciate a divoree suir.

Still, one mighs reasonably argue that legal rules
make a difference: the anger and other emation gen-
erated by divorce proceedings make bargaining cosdy
and time-consuming, or 2 spouse might consent to a
divoree only because his {or her) life is made difficult
until he does (Friedman, 196g; Goitein, 1978, pp. 265~
266; Saunders and Thomson, 1979). To obtain quan-
trative evidence on the effects of legal rules, consider
the radical change in 1970 when California became the
Brse stare to grant divorce ac the request of either
spouse (no-fault divorez); previously, divorce required
either mueual consent or proof of “fauls” in 2n adver-
sary proceeding:

The averzge annual rates of growth of divorce rares
in California and the rest of the counwry during the
19608 were 3.6 percent and 4.0 percent respectively.
We can crudely esdmare what the California races
would have been if the state had not gone to no-fault
divorce by assuming thar the race of growth in divorce
rates between any two years dusing 1969 to 1976
would have equaled the rare of growth for the rest of
the country mulbtiplied by the ratio of their average
growth rates during the 1960s (0.9 = c.036/0.040).
These “predicred” rares in Figure 10 {omirted] are
substantially below the acrual rates for California in
1970 and 197y, slighdy below in 1972, about aqual to
the actual rares in 1973 and 1974, and slightly above

the actual raes in 1976 and 1996. The change o
no-fault divorce does nor appear to have had a lasting
effect on the divorce raves in California, although di-
varces may have been increased for 2 couple of years.

Even if the change from mural consent and faule
to no-fauls divorce apparently bad lede lasting effect
on divorce rares, the distribution of the gains from di-
vorce, 27 — oy In (10.2), may have been signifi-
cancly alrered. in pardcutar, if men have been more
willing than. women ro diverce partly because they are
noc given custady of children and partly because chey
have many opporaunicies to meet other wormen while
still marcried, no-faule divorce reduces their incentive
to obtain their wives' consent with generous sertle-
ments. After 1970, zlimony and child-support pay-
ents in California apparently did dedline relative o
‘z{\s;:comc (Dixen and Weitzman, 1980, table 2).
The'inequality in (10.2) is a simple and easily im-
plemcnt:&\ Eriterion for analyzing the effects of differ-
ent varables ofi+the propensity to divorce, One has
only to determine whether the joint wealth of a mar-
ried couple would be\fh:gmcd by divorce, without
worrying abour how the inrease is divided or abour
who has legal access o divaree. *-Ifgl:lusm:e. 1 nega-
tive income w@x system or aid to tothers with de-
pendent children raises separation and\di,inr:e races
among eligible families in thar the incomis, of di-
vorced and separated persons are raised refarive To-the
incomes of married persons. These programs, in f
fect, provide poor women with divorce serdements
thar encourage divorce.

The expected wealth from remaining married
would be raised if one spouse eams more than had
beens expected, or if any other trait of eicher spouse
turns our to be better than expected. Nevertheless,
and somewhat paradoxically, the marriage would be
more likely to dissolve than if their expecradons had
heen realized. The combined wealth of husband and
wife from 2 divorce would be increased even more
than their wealth from remaining together because
they are no longer well-matched: the person with the
berter-than-expected traits should be matched with
“berter” person than his spouse, and she should be
matched with 2 *worse” person than he rums out to
be. This implication of (10.2) is also supported em-
pirically: marriages are more Bkely 1o dissolve when

fa
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B4 The Legal Services Industry: The Judiciary

1. Mack Ramseyer
Judieial (In)dependence in Japan*
39 University of Chicage Law School Record 4 (1003}

“The Supreme Court sure defers to bureaucracs these
days,” suggested Ebaro ro Tanignchi, Tecsuo Ebaro
was a freelance journalist. Masaraka Taniguchi had
retived from the Supreme Court a year ealier.

"You're right. I wonder why,” replied Taniguchi.

“Maybe it's because the Prime Minister has the last
word in appointing chief and associace justices,” said
Ebaro.

“Taniguchi was less sure. "Professor {and former
Supreme Court justice] Dandd says so oo, bur I
wonder. I thought judges just had eo obey their con-
science, follow the law, and write opinions. But when
T said so to [Tahoku University professor] Odanaka,
he wouldn't have it. You're wrong' he said. The
judges [ know who're conscienrious and write good
opinions spend all their time circulating through pro-

vincial distrier courts.™ ...

Institutions

If there is & difference in che independence of Japa-
nese and American courts, it does not derive from the
constitutional text, The cexts are instead quite close.
The Japanese Constitution guacantees judges their
independence: "All judges shall be independent in the
exercise of their conscience and shall be bound only
by this Consdmution and the laws.” And it promises
them “adequare compensation which shall not be de-
ereased during their term of office.”

Nortwithstanding their nominal independence,
however, Japanese judges have not been as free as
their American federal peers. Like senior American
polidcians, LDP leaders could decide who would be-
come 3 judge. Unlike American poliricians, during

their neasly four decades in power they also manipu-
lated the system to reward and punish those they
made judges. Their abilicy to do so stemmed pritmat-
ly from the way they recruiced and poseed judges,
Judges in Japan join the bench in their 205 Diuring
their career, they then rotare through 2 variety of ju-
dicial posts. By conrrolling access to the favored posts,
the men and women in the Supreme Court Secrerar-
far (the courts’ administrative offices, seaffed by
judges) can reward and punish udges. By concroliing
the Secretariar, the LDP could control the judges.

Whether Japanese judges lived well or lived poorly
thus depended on their starus with the LDP leaders,
Most basically, Japanese judges serve ro-pear rerms
which the cabiner can freely decide whether to renew.
TF regularly senewed, they can work undl age 65. Yer
when they receive pay increases, where they work, and
what they do are all matters thar the judges ar the
Secretatiar decide. In theory, these assignments are
something the (LDP appointees to the} Supreme
Court derermine. In pracrice, the justices delegare the
task o the judpes in che Secrerariat,

Crueial to the LDP, therefore, was the composi-
tion of the Secrerariat. The LDP controlled it by ap-
poinsing politically reliable justices to the Supreme
Courr (including ac least one who knew fiesc-hand
how the Secrerariat worked), Those justices then
staffed the Secretariar with younger politically reliable
judges. The resulc was indirecr—bue substantdal—
LDP conrrol over the coutts.

Most Japanese jodges share basic preferences
cbout the type of appointment they want. Granred, a
few judges prefer small town life and some dislike

*@ 1993, The University of Chicago Law School Record. Reprinted with permission from the University of Chicago Law School Record, Adapred
initially wich permission from chaprers B and g of Japen's Political Marketplace by J. Mark Ramseyer & Frances McCall Rosenbluth, @193, Har-

vard University Press.
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appeliate work. In general, though, mosc Japanese
judges prefer an urban post ro a rural post, They pre-
fer a family court to a branch court, a diserics court eo
a family court, and & high court to a discrict court
They prefec a chief-judgeship o associate judge
stams. And they hope for an occasional administra-
tive position in the Seereariac or at one of the minis-
tries. [In general), most judges can realistically hope
for at least one stinc as a chief judge in a district or
famnily court. Generally, they obtain it near che end of
their career. As 58 of the judges in this class of 195
also served ar least once on a high court, they can also
realistically hope for an appellate position.

Although the lengths of assignment vary, judges
generally work for three years in each post. Befoze re-
assignment, they can request prefesred appoinemencs.
Nominally, they can even refuse transfers they do not
want. In fact, they refuse them ar their peril. By 1960,
Judge Shigeharu Hasegawa had worked in Hiroshima
for 17 years and his wife was sick. When he declined
an ott-of-rown transfer thar year (ir was a promotion
to 2 neighboring high court), he was ouc of a job: ¢he
cabiner refused to reappoint him o his next 1o-year
term.

Political Control

The Fukushima incident, According to many abservers,
the LDP began vo manipulate judicial careers toward
political ends in the late 1p6os. Before then, they ar-
gue, few judges asserted any policical independence.
As judges did not indulge their politics, the Secrerar-
far conld 2ssign them ro judicial posts without consid-
ering their polidcs.

The “crisis,” these observers claim, came whea
right wing ideologues began arracking judges for their
liberal bias. Eager to placate their conservative con-
stiruencs, the LDP lannched a wirchhunz. It criticized
recent court decisions, and urged the cabinet to make
independent judges pay for their independence. By
March 1960, the Minister of Justice eould declare thar
the dme had come "to jam the cogs of the courrs.”

The man who took center srage in the ensuing
controversy was Shigeo Fukushima, 2 distcier judge

bormn in 1930. He had joined the judiciary in 1959, and
had just begun his second 10-year teem in 1965 when
he found on his docker a controversy, Nearly 200 Io-
cal citizens had sued the Japaness government over a
planned missile base. Becanse Arricle g of the Con-
stmdon banned milicary force, they claimed, thar
base was unconstitutional.

Fukushima was z leader in a lefrist arganizacion of
lawyers, law professors, and judges called the Young
Jurists' League. Although the LDP had been fighring
to repeal Article , the League was explicirly dedicated
to preserving the 1947 Japanese Consriruden, and im-
plicidy dedicared to fighting these repeal artempts.
This potential for conflict worried local chief judge
Kenta HMirags. Lest Fukushima ban the proposed
base, Fliraga wrote him a letter explaining why, were
he deciding the case, he would refuse the injunction.
Bur to no avail. Fuknshima ignored the lercer and en-
joined che base.

Fukushima did not keep his dispute with Hiraga
quier. Inscead, he circulared copies of Hiraga's lermer
to his friends in the Leagne, and some of them dircn-
tared copies to the press. Within a few days, the leter
was in the newspapers. The press and professoriare
accused Hiraga of subverting judicial independence,
and the Diet launched impeachment proceedings.
Nonecheless, Hiraga emerged relatively anscarhed.
On October 15, 1970, the impeachment committee
reprimanded him but then dismissed the charges.
Afrer additional reprimands from his Distrder Court
and the Supreme Court, he joined the Tokyo High
Court.

Fukushima fared worse. He too faced impeach-
ment proceedings, in his case for leaking the lecter co
the press. But where the eommimee dismissed Hi-
raga's cha:gs, it zuled against Fukushima. It did lec
Fukushima stay where he was for a while, however,
and Fukushima himself remained adamandy "inde-
pendent.” He railed against the judicial bureaucracy in
prinz. And norwithsranding Supreme Courr decisions
to the contrary, in 1973 he held the sntire Japanese
milicary unconstmutional (quickly overrurned, of
course). Although the Secrerariar evenmually brought
him to the Tokyo District Courr for 2 tme, it soon

50
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dispatched him to rural f2mily courts. By 1589, he was
50 yeass old and had served withour relief in provin-
cial family courrs for over 2 pears. Racher than con-
tinue, he quit.

Public critics. Although the Supreme Coner 2nd Sec-
rerariar apparently did not punish judges merely for
joining the Young Juriscs' League, chey did penalize
those who directly and publicly cridicized cheir ad-
ministrative policies. Take Masamichi Hanada. Ap-
pointed in 1957, Hanada had starred his career righc.
He had graduated from the Universicy of Tokyo (the
mosc selective university in the country) and begun
his career at che Tokyo Distric Court (the prized
srarting assignment), He then did 2 judicial sdnt in
Japan's northern-mast island, and recurned to Tokyo
by 1963. Nonecheless, in 1971 his career began to come
apart, That year, the eabiner and Supreme Court re-
fused to reappoint {for 2 second 10-year term) 2
League judge named Yasuaki Miyamore, To Ameri-
cans, the resulting fracas sounds more like 2 universicy
renure fight than anything judicial: they fired Miya-
rmoto because of his politics, claimed his friends; they
fired him because he was slow znd mediocre, claimed
the athers. In any case, Hanada appeinsed himself the
public spokesman on Miyamoro's behalf, He lost his
fight, and Miyamoro jost his job.

For his prominence in the Miyamoto dispure, Ha-
nada paid dearly. In 1972 the Secrerariac rransferred
him 1o & branch office, in 1976 to a family court, and
in 1979 back to a branch office. By 1987, he was 56
years old and had spenc the fast 15 years in branch of-
fices or family courts. Like Fukushima, he quic His
co-principal signatory en a perition to the Court over
the Miyamoto affair was Minorn Takedz, In 1972, che
Secrerariat transferred Takeda from the Tokye Dis-
wrier Court o 2 branch office. He stayed in branch
offices for the next u years

To caprure the severity with which the Secretariar
treated these men, consider . . . whac the members of
Hanada's class wese doing ax the dime he was working
in family conrrs and branch offices, OF class members
still working in 1981, 16 were high court judges, 21 were
districr court judges, and six held administrative

posts. Only two athers were ordinary judges in
tranch offices. By April 1987 when Hanadz resigned,
of the remaining 43 judges, six were chief judges, 12
were high conrt judges, 13 were diserict court judges,
three were family court judges, and six held adminie-
trative posts. Only two were branch office heads and
only one was an ordinary branch office judge. The
person who evenrually replaced Hanada in one of his
branch office posts was a judge 16 years his junior.

Others who protested the Supreme Courts treat-
ment of Miyamoto similarly suffered. Take the four
judges who contributed to 2 1972 book on the Miya-
moto affair called Seeurity of Status for Judpes. One was
Hanada. A second was Katsuhiko Moriya, The year
afrer the book appeared, the Secretariat transferred
him to the northern provineia]l Family Court, and as
of 1996 he had spent the last i years on family mat-
wers, four in a branch office. A third was Tsuneo Su-
zuki, The year afeer the book appeared, the Secretar-
jar demoted him from the Tokyo District Conrt o0 a
branch office. Maripa and Suzukd were boch national
university graduates (on average, Japanese national
universiies are more selective chan privace universi-
ties), and bath have since spent at least some dime on
2 high courr. Bur the fourth, Masahiro Tanaka, wene
o a private university and suffered worse. The year
after the book appeared, the Secrerariar moved him to
2 branch office. As of 1990, he had stayed in branch
offices for the 17 years since.

The campaign cases. Although it doss not do so con-
siscenty, the Secretariat can also penalize judges for
writing politically incorrect opinions. It has done so
most readily when the decisions chreaten vieal LDP
positions, The various judges whe held che Japanese
campaign ruies unconstitutional provide a good ex-
ample. The Public Offices Elections Act drastically
restricts the tacties candidares can wse. Because in-
cumbents obtain media coverage through their official
functions while challengers do not, these restricdons
benefit incumbents, Because the LDP has had the
most incumbencs, they have benefited the LDP,
Secrion 138(a) of the Elections Act bans door-to-
door canvassing. In 1950 the Supreme Courr had held

R
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2 similar ban constitudonal, but by the lace 1960s
people had again started challenging it as a violatun
of their frez-speech righes, In che first of these cases, 2
1967 Tokyo Districe Courr decision, the eourt sug-
gested—sgingeely-wchar $138(a) might be unconstiru-

tional.

The Supreme Court responded almost immedi-
ately: §138(a) was indeed constitutional. That did nor
stop judge Haruhiko Abe. A University of Tokyo
graduase who starzed his career at the Tokyo District
Court, Abe was one of the most able members of the
League. He was also one of the most ourspoken. In
1968, sitring temporarily in a summary court as an as-
sistant judge with less than 5 years’ experience, Abe
held the canvassing ban flady unconstimconal. Lest
there be any doubt, this was the very ban the Su-
preme Court had upheld against the same challenge a
few monchs earlier. When his inidal 16-year term ex-
pired in 1972, observers rumored that the Court
would nat reappoine him, but not so. It did rezppoint
him—into oblivion. The Secretariar gave him family
law responsibiliries for several years, and then moved
him to 2 branch office. By 1990, 35 members of Abe's
¢lass had already served one or mare terms on = High
Coure. Abe had been in branch offices since 1975.

Since its 1967 decision, the Supreme Court has
held the canvassing ban constitutional ar lezst another
seven fmes, The ban's political importance is obvious
and, perhaps for that very reason, some lower court
judges persist in fighting it. When they do, they suffer
badly. Wholly aside from polidics, ene would not ex-
pect the Secretariat to promote quickly judges who
ignore Supreme Court precedent. Bur polidcs are not
aside=~for by all odds the Secretariac punishes more
harshly those judges who ignore precedent in chese
politically controversial cases than it does those who
ignore iz in more mundane disputes.

One-tme League member Tewsurd S8, for exam-
ple, held the ban unconsritudonal in 1978. As of late
1990, he was still in 2 branch office. He had spenc
three of the 13 pears since the decision in farnily coure
and five in branch offices, Judge Kunio Ogawa held
the ban unconsdrucional in early 1979, and as of 1990

still had nos left branch offices. Only former League
member Shigemi Anazawa escaped branch offices for
voiding the canvassing ban, He held it unconstiru-
tonal in 1986, and spenc the years since handling
family law cases in various northern provincial courts.

‘The potential punishment may be clearesc with
judges like Abe who show the most promise. Take
Judge Masaro Hirayfi, who held the same bzn uncon-
sdrutional in September 1979, A star University of
Tokyo recruit like Abe, he too began his career in the
prestigions Tokyo District Court. Although not 2
formal League member, he had overtapped with Mi-
yamoto at the Tokye District Court and participaed
in a smdy group with him. Afrer holding the ban un-
constirutional, Hirayi stayed in 2 branch offic undl
1087, He rthen returned to 2 districr court, but stll
with family law responsibiliries. By the end of 1990, he
had spent 1t of his 23 yzars on the bench in 2 branch
office. [T}har placed him in the last eight peecent of
his class. Among his University of Tokyo peers, it
placed him at the very borcom. . ..

Toward an Electoral Theory of Judicial Indzpendence

In the United States, politica] leaders consider ideal-
ogy in appointing jadges, but leave judges once in office
alone. That style of judicial independence may be a
good thing—bur apparently it is sssential neither to
e&conomic presperity nor to elecroral democracy. Japan
is rich, Japan is fret, and Japan has had judges that (by
many Amedcan jurisprudential standards) are not in-
dependent. Mence the predictive theorerical puzzle:
why do politicians in some elecroral democracies (e.g.
in the U.S.) leave judges {once appointed) precty much
alone, while others (e.g., in Japan} do noe?

The construrional text does not answer the puzzle.
Both the U.S. and the Japanese constitutions promise
judges much the same independence—yer notwith-
standing the similar texcs, the two judicial sysrems
generare cadically differenc resules. If the rext were the
decermining factor, American politicians could do
pretry much what LDP politicians did in Japan—yet
notwithscanding that eppormnicy, they do not.
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Instead, elecsoral polirics may suggest {rentadvely,
to be sure) the answer: for reasons Rosenbluth and
detail in our book, LDP politicians had much higher
odds of staying in power than eiher Democeatic or
Republican poliricians have had. Rationally expecring
to stay in office long, they manipulated the coures; ra-
tionally expecting ro alternate with cach other in of
fice, Republicans and Democrats implicitly agreed o
leave cheir judges (once appoinced) alone.

To see why pulirical leaders might make these cal-
calations, take fisc che LDP. By 1990, it had been in
power continuausly for 35 years, and could see no vi-
able opposition parry in the wings. It had stayed in
powes by giving Japanese votess largely what they
wanted, and ronld rationally expect very high odds of
scaying in power in the fumre (though odds of less
than 1o, as the summer i9g3 elecdons showed ex
post). If so, the LDP had strong incentives 1o sy to
control the courte. After all, it wanted not just to en-
act jes programs bur to implement them. For dhat, it
did not reed judges who did as they pleased Ir
needed judges who did as they wers rold.

By contrast, take two policical parties thar alrer-
nate in power, and suppose thar bath are risk-averse.
Although D is in power now, it expects to lose power
periodically in the forure. Alchough R is out of power,
it expects to gain power periodically. In this situaton,
D and R may rationally adopt what amount to coap-
erative strategies in an indefinitely repeaced game:
both parties may agree not to manipulare the cours

to their pardsan advantage (ie, will agree to keep
courts independens) while in power.

In this world, despite the porential gains in pro-
grammaric implementation thar accrue from moni-
toring coures, both D and R (and the voters they rep-
resenz) may find it advantageous to keep courts
independent. The reason derives from the way each
may rationally expecr the other to reciprocace. If both
expecr that (z) their rerarns while out of office from
an implicic hands-off-the-courts rule (the cus in the
losses chey would otherwise suffer by being out of of-
fice) will have a present value greater than (b) theic
remrns to menipulating courts while in office, then
both will have an incentive to keep the courts inde-
pendent. Both will sacrifice some effectiveness in how
they implement their programs while in office, buc
both may earn larger offsetring gains by lessening
their losses while out of office.

If all this is true, then judicial independence may
largely be an arifact of the electoral marker: judicial
independence may be relarively less likely whers one
political parry dominates elecrions, and reladvely
more likely (though not inevicable) where cwo parties
alternace in power. And if so, then maybe the con-
sultants drafting the constirutional texts o maineain
independent courts in the new democracies in Burope
and elsewhere are approaching cthe issue enticely
wrong, Maybe the issues do nor involve constitutional
texts at all. Maybe chey just invalve elecrions.

Haley, Judicial Independence in Japan Revisited T

John O. Haley
Judicial Independence in Japan Revisited*
25 Law in Japan 1, 2, 8-18 (1995)

At issue is whether through cabinet appointment of
career judges and Supreme Coure justices, the polid-
cal groups in power are not only able to bur actually
do effectively derermine, if not the outcome of par-
ticular cases, ac least the ideclogical directions of
judge-made and interprered legal rules. No one ques-
tions the possibility of such control. By lodping the
auchorizy to appoint judges and justices with the
cabinet, as detailed below, the postwar construdon
was intentionally designed to achieve a degree of po-
lirical accounrabilicy. Ac least for the Americans who
contributed to the drafting of the postwar constiru-
tion, judicial independence did no: mean judicial
autonomy. Although individual judges were to be
bound by their “conscience” (yokushin) as well as the
law in cach case they adjudicated, direcr polisical
control over the appointment of Supreme Coure jus-
tices and lower court career judges was incentionally

provided. . ..

Judicial Autonomy

Despite the acrempe 1o assure 2 degree of polidcal ac-
countability, Japan's new constimrionsl structure has
operared to ensure grearer nor less judicial auronomy
and political insulation. At least to chis extenc, foccu-
pation offisial Charles] Kades' fears of a judicial oli-
garchy have been realized, albeic wichout the powers
that would have given them canse. Yet the polirical
checks remain and do influence judicial administra-
tion, Those who administer the career judiciary are
mindful thar their auronomy depends on the wuse of
policical leadership in their abiliry to maineain 2 carps
of effective and comperent judges whose decisions are

within predictable and generally accepred paramerers.

Individual judges also funcdon wichin the shadew of
potential political intrusion. They cannat help but be
aware thar in adjudicacing highly publicized, polici-
cally sensitive cases, they can be held professionally
accounrable for their decisions. Nevertheless, direct
aversight is exercised by judges themselves. The re-
sponse of the judiciary, particularly senior judges in
charge of its administration, to the porental polidci-
zadon of the courts in che 1708, secured the neces-
sary politieal and arguably public confidence for them
to continue te claim immuniry from polidics. In the
end, however, the judiciary, not the politcal branches
of the Japanese government, derermines the parame:
ters of responsible judicial behavior. This conclusion
is best understood through close examinadon of the
process for appointment and promotion of career
judges as welt as Supreme Courr jusrices, the eareer
judiciary’s influence an the Courr, and the mecha-
nisms for judicial socialization. These are among the
principal factors thar help to explain the cohesion of
the judiciary and its auconomy.

Appointment and Promotion

-+ - Despite the greacer potendial for ar least indirect
influence on the Supreme Court by poliricat leaders
and the electorare, it remains in face one of the most
antonomsus highest courts in the industial world.
Appointments to the court are formally among Jo-
pan’s most politically signifieant. The Chief Justice is
nominated by the cabiner with ceremonial appoint
menz by the emperor and is accorded the same rank
and salary as ¢he prirne miniscer. The other fourzeen
justices have equal rank and salary as minjsters of
seate and are zppoinred by the eabiner. The starurory

*From John Q. Haley, Judicial Indepeadence in Japan Revisited, 25 Law in fapan 1, 3, 8-18 (1995). © 1995, John O. Haley. Used with the permis-

sion afJohn O. Haley and the Japanese Ameiean Seciery for Legal Srudies.
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requirements for appointment to the Supreme Court
are cather broad. Article 41 of the 1947 Court Orpani-
zarion Law provides:

Justices of che Supreme Court shall be appointed from
among persons of broad vision and exrensive knowiedge of
Jaw, who ace not less than farty years of age. At least ten of
them shall b pezsons who have held one or two of the po-
sitions mencioned in item (1) or (2} for nor less than ten
yeart, o one or more of the positions mendoned in the
follewing irems for  rotl period of rwenty years ar more:

(1) Chief judge of a high couer

(2} Judge

(3) Summuary court judge

{4} Public procuracor

{5} Lawyer

{6 Prafessor or assistant professor of jurisprudence in 2

starucorily designared universiry.

Hence the potendal for political appointments is
rather greac.

In faer, however, since the first jusrices were se-
lected, rarely if ever have purely polirical considera-
tions influeneed even the appoinmment of che Chief
Justice. In z paper on the administraive conerol of the
Supreme Court’s General Seevetariar over individual
judges, Sersno Miyazawa notes that che promotion of
Justice Kazuto Ishida as Chief Justice in 1969 was the
result of the advice to Prime Minister Bisakn Sacs
by 2 conservative polirician, former Justice Minister
Tokutars Kimura. Although Miyazawa suggests thar
the recommendadon of Ishida over Justice Jied Ta-
nzka, a former University of Tokyo law professor,
was mativated by concerns over a seres of liberal de-
cisions, Kimura was, 25 Miyazawa emphasizes, a long
dme friend and former colleagne of Ishida. In any
event, such incidents have been rare cerminly since
1969. Who becomes 2 Supreme Court justice or the
Chief Justice has been largely determined by the
judges who administer the judiciary. More cypical
than che Ishida appointment is the Mainichi Shimbun
Social Affaits Bureau aceount of the appointment of
Ryohachi Kusaba zs Japar's twelfth Chief Justice in
Bebruary 1900, Two months before the appoinement,
soon-to-retire Chief Jusdce Kybichi Yaguchi visited
the official eesidence of then—Prime Minister Kaifu.

The purpose was to inform the Prime Minister of the
judiciary’s cholce for his replacement, a choice made
with the pardcipation of che principal administrarors
of the judicial branch—all career judges themselves.
Kaifu did nor object. As one official is quoted ro have
said (rranslated into idiomardc English): "We
wouldn't have the vaguesr idea who anyone they
might suggest was, and we wouldn't have any way of
finding out whecher they would be suicable. The Su-
preme Court people have researched this. We trust
their judgment.” A similar procedure has been fol-
lowed in the appointment of every Chief juscice for
quarter of 2 cenrury. Trust counts.

Prime Minister Kaifu's trust had context. Since
1971 the judiclary has denjed promotdon and re-
appointment as full judge to only one assistant judge.
Thar year Assistant Judge Yasuald Miyamoto was ex-
cuded from the list submicted to the cabiner. No rea-
son was given, bur che cause was widely acknowl-
edged: Miyamoro’s membership in the lefdst Seihs-
ky& (Young Lawyers Associarion, Seinen Héritsuka
Kybhai}, which had been formed in the eacly 1950s. By
tg71 abant 230 judges had joined, many during the late
1960 ar the height of redical scudent activity in Japan.
The senior judiciary was clearly concerned and began
to take a variety of steps to prevent the Scihbkyd in-
fluence. Nearly two-thirds of the Legal Training and
Research Instituce apprentices denied appointment as
assisrant judges between 1970 and 1976 were Seihokys
members, Career judges who belonged were subject to
discriminasory treatment in court assignments and
promarions. Seill, denial of reappoinement was an ex-
treme measure, and the response co Miyamoro’s de-
nial was immediace, Nearly a third of Japan's judiciacy
protested in one form or another. Artickes and books
denouncing the case paured forth.

For many the independence of individual judges
from the judiciary itself was che issue. In the words of
Tohoku University law professor Toshiki Odanaka,
“From the perspecdve of judicial democracy (min-
shushsgi shibd) . . . active associations of judges are to
be welcomed, for through them democrade move-
ments of various forms and organizatons must de-
velop within the courts.” And, as Odanaka noted,
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judges also enjoy basic civil rights and freedoms. New
consideration was given to the ambiguous words of
article 76, originating in the American draft of the
consticution, that judges were to be “independent in
the exercise of their consdence.” There was no gues-
tion, however, that the decisions on appointments, re-
appointments, and assignments were made by judges,
not polidcians.

We need to recall first their broader contexr in
evaluaring the importance of these events, They oc-
eurred in the midsc of 2 decade of global radical stu-
dent activity, Paris, Berkeley, and Prague no less than
Tokyo witnessed student proests against those in
authoriry. Baginning in 1966 students in Tokyo began
to occupy university buildings. The general education
campus ar Kyaro University remained occupied for

nearly a decade. Demonstratons were so violent ar

the University of Takyo chat in 1968, for the first and
only time in jes history, entrance sxaminadons were
cancelled. Consequently, there was no graduaring
class from the Todai law faculty in rg72... ..

... In Japan, the Miyamato incident had two ap-
parent if somewhar paradoxical consequences. Fiest, ic
affirmed the trust of conservarive policical leadership
in the judidiary’s self-policing mechanisms to prevent
ideological shifts lefrward. Without belsboring the
obvious, priot to 1g70 senior judges in Japan, in con-
trast to Italy, had not lost contro] over judidal pro-
motions and the attitndes and acrivicies of younger
judges. MNor in exercising that convral did the Japanese
judiciary lose the confidence of either the governmene
or the public. Instead the career judiciary in Japan
strengthened jis influence on Japan's highest and
most polirical court.

Second, however, the embarrassing outery it pro-
duced among scholars, lawyers and, more impor-
wantly, judges themselves made it difficult for any
farure judicial adminiscrators ever again to deny re-
appointment and premotion to assistant judges for
political rezsons. As a result the judiciary as an inst-
tution gained both greater political trusc and more se-
cure judicial tenure. In any event the srakes were high,
particularly with respect to the characrer of constiru-
tional decisions. This is best understood in terms of

the career judiciary’s influence on Japar's highest and
most policical court.

The Career Judiciary's Infiuence on the Court

All but four of Japan's rwelve chief justices have them-
selves been career judges. Only one lawyer (Fujibaya-
shi), appointed in 1976, followed the nexr year by the
one prosecuror (Okahara), have held the office. Two
University of Tokyo law professors (Kotaré Tanaka
and Kisaburd Yokora) were appointed back to back
as the second and third Chief Justices in 1950 and
1966, ‘The remaining eight were all career judges, five
of whom had previously held the position of Seikasai
jimu sichs, che judiciary’s highest admindserative post,

Similacly, by convention a third of all Supreme
Courr justices are appointed from the career judiciary,
with anacher third from the practicing bar and the
remnaining five of the fifreen justices other persons of
“atrainment in their profession with 2 knowledge of
law.” Thus at least five of the fificen justces ac any
ene time have spent their entire professional lives,
usually from their mid-rwencies, as judges. Berween
1947 and 1993, for example, 107 persons served as jus-
tices. Bxcluding the frst appoincments in 1947, which
included three former Grear Court of Cassation jus-
tices and one former Councilor of the Administrative
Court, of these 107, 35 held a high judicial posc at the
time of cheir appoincment, and all bur one of the 15
were in facr career judges. Four others had begun
their professional lives as judges.

Equally significant are the career paths of the jus-
tices selecred from the judiciary. OF the 35 judges who
have been appointed to the Supeeme Courr, 32 were
serving as chief judge of a high court ar the dme of
appointment: 15 from the Tokye High Courr, 10 from
the Osaka Migh Court, 4 from the Nagoyz High
Courr, and 2 from the Fukuoka High Court, with the
most recent appeintment from the Sappore High
Courr. A justiceship is thus the highest rung of a ca-
reer ladder that has been consistently derermined firse
by the judge’s seniors and at the finish by his or her
judicial peers, not agencies, political or otherwise, out-
side of the conrts.

5%




92 The Legal Services Industry: The Judiciary

The relarive lack of ruling party or ocher pelicical
influence on Supreme Court appointments is also in-
dicated by the non-career judge appointees. Since the
appointments of the fest jusdces in 1947, 20 lawyers,
1o prosecutars, 9 legal scholars, 4 diplomars and only
5 administrarive officials have been appointed. OF the
tawyers, 2 third (10) were bar presidents and 3 were
vice presidents at the time of their appointmens. In
addidon, Shunzé Kobayashi, who was scrving as
Chief Judge of the Tokyo High Court at the tme of
his appointment, had spent most af his professional
life as a practicing astorney, having also served as
president of the Second Tokyo Bar Association. The
predominance of former bar officials exemplifies the
influence of the bar ieself, rather than political feaders,
on which atrorneys are selected to become justices:
One of the nine legal scholars and two of dhe five
former adminiscrative officials were also former
judges, and one of the legal scholars was 2 former at-
torney. Moteover, all of the five former administrarive
officials were serving in one of Japan's mest politically
newtral administrarive posts as head of the Cabiner
Legisladion Bureau or its Diet equivalent ar the tme
of appointment. Even in the case of the four diplo-
mats appointed ro the Supreme Cours, all of whom
were former ambassadors who rose through the ranks
of the Foreign Affairs Ministry, policical considera-
tions appear to have been secondary to 2 purely bu-
reauczatic concern to reward members who have
served well.

One of the most striking features of che compasi-
tion of Japan’s Supreme Court is the age of the jus-
tices. Since 195z only rwo persons under sixty yeats of
age have ever been appointed to the court, Jirs Ta-
naka and Ken'ichi Okuno, both of whom were s
Only one justice was sixry. No one born afeer 1929 has
ever served on Japan’s highest court, and all bur three
of the 108 postwar justices have served less than ren
years. Not until 1950 was anyone appointed who re-
ceived legal education in pose-war japan.

Japan's career judges sraff ali of Japan's distric and
hiigh courts as well as the principal administrative of-
fices necessary for che management of the entiee judi-
ciat branch. In addition, about thirty chésakan (or re-

search judges) are appointed fram the senior ranks of
the career judiciary to assist the Supreme Court. Asa
resule, che influence of Japan's career judges extends
throughout the judicial system from the Supreme
Court through the summary courts. No governmen-
tal argan in Japan enjoys such extensive autonomy or
freedom from political contel or influence.

Socialization of the Career Judiciary

“This i5 not to say, however, thar judges in Japan have
the sort of individual autonomy common in the Brit-
ish and American traditions or even the French civil
law tradidon. To the coneary, judges in Japan are
intentionally denfed such independence. Many Japa-
nese scholars, such as Sersuo Miyazawa, criticize chis
lack. They tend ro neglect, however, the benefits of
both certainty and uniformicy that such independence
would preclnde.

In order to maintain as much nniformity and e~
wainty in the law as possible, the Japanese judiciary is
serucrured to ensure the greatest possible cohesion
and conformity. In the words of former Chief Jusrice
Harrori, aithough “the Supreme Court is nort allowed
to order z judge to do or not do somerhing in connec-
ton with a case before him upor the prerexs of ad-
ministracive supervision, it may issue general instrue-
tHons to judges with regard o the disposicion of
judicial business as a whale” By condnual roradon,
callegial decisionmaking, seminars, and peciodic con-
ferences, particulacly among judges of a single disericr
or high court, Japan's judges seek to avoid inconsis-
tency in all aspects of the judicial process from the
initial filing of a Jawsuic through the final decision on
appeal.

The socialization of young zssistanc judges is given
the highest priodity, Again in the words of the lare
Chief Justiee Haeroris

The mose imporeant task of the judiciary is the training of
younger, inucpericnccd assiscanc judges. In addition o the
daily rraining of junior members of a chree-judge bench
through bearing and trying cases, che rraining for assistne
judges is roughly divided into five programs. The ficst i a

comparatvely shorr introdactory course given to assistanc

)l
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judges immediately afrer their appoincment. Its purpose is to
provide chem: wich  general idea of their future work and ro
aid them in preparing for judicial service. The orher four
training programs are seminar-type progeams given in the
firsr, third, fourth, and ninth years after their appointment.

The objective of such aining, as explained by he
judges in the Legal Training and Research Insdrute
who carry it our, is to ensure the highest degree of
competence. The emphasis is technical—to enable
soon-to-become full judges who will for the fcsc dme
be able to decide cases as 2 single judge to resolve che
cases before them appropriately. In-service rraining
sessions for Rull judges tend o focus on court admini-
serarion, such as how to deal with an enormous
caseload in the most expeditions manner, and on new
developments in the law.

Judicial erzining is more about czse management’

than ideology. The caseload of Japanese judges is
staggering by nearly any standard. Without any dis-
crerionary appeals, Japan's Supreme Court justces
must decide aver 4000 cases each yeas, eicher en bane
or as a pecry bench, This means that each justice is
generally responsible for reviewing abour 1,300 cases
annually. Although procedures for summary disposi-
tion have been introduced, the number of appeals the
couct must decide remains a major problem char re-
duces the quality of its decisions. The caseload for
lower court judges is similar. On average Japanese
district eourt judges dispose of over 1500 actons per
judge each year, of which about 300 involve lifigaced
{awsuits. No summary judgment procedures exise in
Japan. Therefore, alt lawsnics filed are either serrled or
pursued thraugh mial te judgment. And all judgmencs
must include both the judges' findings of fact and ap-
plication of law, Under such circumszmnces, judicial
management and the efficient disposition of cases are
given considerable priority over other marers, in-
cluding any thoaght over the appropriate direction of
any particalar Jegal doctrine or natonwide uniformity
of judgments in like cases. Such issues, along with the
social consequences of the courts’ interpretation of
parcicutar Jegal rules and principles, are of course con-
sidered by judges, but these are rarely more than mi-

NOT CORCErnS.

Uniformity is not even a stared goal. It is never-
theless 2 preduct of the process and structure for ju-
dicial training. Intended or not, the emphasis on three
year roration to 2 wide varicty of courts nationwide
for assiscant judges, and their service on three-judge
panels, in combinarion with periodic training pro-
grams prior to reappointment with promation, above
all else represent 2 process of socialization throngh
which the values, expectations, and underlying as-
sumptions of senior judges are passed down. Younger
judges learn—-and are intended to absorb—the stan-
dards and expectations char will be applied co them
for promorion and assignment. Judicial cohesion and
uniformity are the resule.

Such uniformiry is strengthened by the remarkable
homogeneiy of Japan's career judges. The vast ma-
Jority are graduates of the law faculties of only four
universities—two public and ewo privare—the Uni-
versity of Tokyo, Kyoto Universicy, Chiao Universicy
and Waseda University. Among all graduares of the
Legal Training and Research Instirute appointed as
assistant judges berween December 1047 and April
1955, over 28 percent were graduates of the University
of Tokyo, followed by Kyoto graduares (1s%), and
Chii graduares (13%). In fourth place were graduaces
of Tohoku Universicy (2%), followed closely by Kyu-
shu and Waseda {1.7% each), These percentages have
been remarkably consistent for the entire poscwar pe-
riod wich only a slighe decrease in the number and
percentage of Tokyo graduares and corresponding in-
crease in the percentage (bur not the number) of
Kybto and Chibd graduates through che early 1g60s.

Several conclusions can be drawn from the educa-
tional background of Japan's contemporary judiciary.
First, in addition ta 2 common socializing experience
in the Legal Training and Research Insdtute, the
majoriry of Japan's judges also share common under-
graduate cxperiences, Although chey lived from
childhood in vadous parts of Japen, more than half
spent their formative yeats &s university smdents in
metropolican Takyo, They were taught and pre-
sumsbly influenced by a handful of lite legal scholars,
swho also probzbly graduated from the same universi-
tes. Bspecially in the case of Universicy of Tokyo
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graduates, their classmates and closest universicy
friends, both radical and conservative, are most ]ikdy
to have either become government officials or joined
one of fapan's major financial or industrial comparics,
if they have not also passed the national legal exami-
nation and become sicher a procuracor or lawyer. In
other words, Japm'sjudgs are membears of the small,
cohesive economic and politica.l elice that dominates
bath conservative and redical polides in japan.

The relative stability of the judiciary is another one
of its predominant characreristics, OF the 77 judges
appointed in 1960, for example, 45 (58.5%) were on
the bench chircy years later in 1990, two serving as
summary court judges after having retired. One had
rﬂchﬁd mandal:o'ry r:ﬁrﬂmem: lg! and l:hru were dﬂ'
ceased. Of the others who had left the bench before
mandatory retirement age, three resigned within the
first five pears, one to join 2 law faculty, the other two
to encer private practice. Bighe resigned after serving
twenty-five years as a judge, four to become notaries
and four o enter pracrice. All of the remaining 17 re-
signed to enter private pracrice, six having served Ave
to ten years, si¥, tén 1o twenty years, and five, twenty
to cwenry-five years.

The career path of Japanese judges is equally sta-
ble. Take, for example, the careers of two judges se-
lected 2t random from those serving on the Tokyo
High Court in 1990, One was born in Tekushima
Prefecrure on Shikok: in Seprember 1937, A graduare
of Chisé University, she passed the narional legal ex-
aminacdion in Seprember 1962, entered the Legal
Training and Research Insderee in April 1963, and
graduared with che 17th elass in 1965, In April of that
year she was appointed assistant judpe and posted to
the Osaka District Court. Three years larer she was
wransferred o the Kanazawa Family Court. And
three years later she was assigned to the Ministy of
Justice, where she served for seven years (1571-1978).
In Apsil 1978 she was transfersed to the Urawa Fam-
ily Couet and in 1980 to the Tokyo Distrier Court. A
year later she was appointed as a chésakan, In 1984 she
retuned to cthe bench as a judge of the Tokyo Dis-
trict Court and was assigned general administracive

responsibilities for that court in 1986, In April 19p0
she was posted ro the Tokye High Coure.

The second judge was also appointed in April 1900
to serve on the Tokyo Migh Court. Born in Aichi
Prefecrure in March 1941, he also graduaced in che
17th class of the Legal Training and Research Inst-
tute and was inically posted ro the Tokyo Districr
Court as an assistent judge. Three pears later in 1068
he was assigned to the Hachinohe branch of the Ao-
mori Districr Court. In 191 he became an instrucror
ar the Insgrure and three pears afrer char was ap-
pointed to the Naha Dismicr Court on Okinawa,
becoming a full judge in 1975, He too was appoinred
chisakan, in 1976, and was wansferred to an adminis-
tracive post with the Tokye High Court in 1977, In
1980 he was transferred to the Tokyo Districs Courr
and a year later to the Osaka District Court. In April
1684 he retumned to the Tokyo Districe Courr, first to
the bench and then from 1986 untl his appointment
to the Tokyo High Courr in general adminiscration.

Conclusion

EBvaluation of judicial independence in postwar Japan
shouid be made within che broader comparative con-
text of other civil law systems. To consider any aspect
of Japanese law or legal struerure solely from an
American perspective risks the imposition of uniquely
American premises apd cultural values on 2 spstem
organized within a very differenc legal tradicion. Ja-
pan’s postwar jurisprudence—especially the constitu-
donal rules and principles thac define the allorasion
and scope of law-making and law-enforcing author-
ity—rests on fundamental values broadly shared
within the civil law tradition as well as more specific
understandings held by Japan's judges regarding their
roie and their powers,

In Japan these values combine to produce a re-
markably cohesive but cautiously conservative judici-
ary that permits Jepal change but only ar 2 carcfully
managed and gradual pace in keeping with che judges’
sense of community values and cheir felc need for 2
consistent corpus of judicially articulared legal rules
and principles. The personal conservatism of senior
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judges who have dominated the administrative offices
of the judiciary need nat be quesdoned. Their par-
tenlar polidcal values are less significant, however,
than the broader collective insdmrional concerns for
freedom from ourside direction and the long-term in-
fluence of the conres within Japan's governmental
strucrure. Thar autonomy znd influence ultimately
rest on public trust. ...

One conelusion is cetrain, The Japanese judiciary
has in fact maincained 2 remarkable degres of cohe-
sion and autonomy within the shadow of porendal
polirical conmral. Those who argue o the concrary
that pofiticians in Japan direct the courts and its deci-
sions distort the facts and profoundly mislead.

1969 Beijing-Shanghai-Japan Industrial Exhibirion v. Japan
{The COCOM Case)
560 Hanrei jibs 6
{Tokyo D. Cc. July 8, 1969)
w;jnslarcd by Charles R. Stevens and Kazunobu Takahashi*

]udgmc\r?i\
‘The claim of the plainciff is djsmh:h he cost of the
suir shall be borne by the plaintiff.

\‘e«‘.\
S,

Facts \\

In Novemsber 1968, the plaintiff Association appited to lhc%"‘%%\_m

Minister of International Trade and Industry for approval
to export about 3,000 items for display in the 1069 Japanese
Industrial Exhibition to be held in Peking and Shanghai,
China, from March to June 1960. Pursuant to Artiele 48 {z)
of the Foreign Exchange and Foreign Trade Control Law
and Asticle 1 (8) of the Export Trade Control Order, the
Minister adopled a "disapproval disposition”™ concerning 19
items, the export of which would conflict with the COCOM
Agreement.

Dissatisfied with this disposition, the plaintiff Association
brought a suit in Tokys District Court against the Mipister
of International Trade and Industry (MITT} to set aside the
disapproval disposition on the ground that said disposition

was illegal because the Minister's diseretionary power exer-
cised i this case was unwarranted under said Law and
Order. Later, when the Exbibition in Peking was over and
the one in Shanghai was cancelled, the plaintiff modified bis
suit and instituted & swit against the State to demand dam-
ages of one million yen (about 1S, $2,800) resulting from:
the aﬂegr_d i"cga! administrative disposition.
S
e Reasons

1 Ur% ed Facts Between the Parties

The followinfaers are not in dispuse:

1. The plainsiffis an organization with the same ride
as the Bxhibition invalyed in this case and was in
charpe of carrping ont saithexhibition. In 1967, a Japa-
nese Scienrific Machinery anit. ool Exhibition was
held in Tientsin, China, sponsorid, by the Kolmbé-
soku [the abbreviation of Kolusai Bagld Sokushin
Kyékai: the Internarional Trade Promonidn, Associa-
tion). Said Kokubssoku was an organizatongstab-

*Reprinted by permission of the ranslators. The plaintff was tepresenced by Aklo Dare, the Distrier Court judge in the Sunckawa case —Eds.
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A. Disputes in Modern Japan

Steve Lohr
Tokyo Air Crash: Why Japanese Do Not Sue*
New York Times, March 10, 1982

Tekyo, March 9—On the morning of Feb. 9, the
skies were clear and the weather baimy when a Japan
Air Lines DC-# plunged into Tokya Bay 300 yards
shoer of the Haneda Airport runway, killing 24 peo-
ple. A few days afterward, Yasumoto Takagl, presi-
denc of Japan Air Lines, embarked on a sojourn of
obligacion thar in Japan is the expected behavior of a
top execurive whose company is involved in such a
reagedy. Mr, Takagi visiced the families of mos of the
crash victims, apologizing profusely and paying hom-
age on his kmees before the Buddhisc funeral alrars in
the homes of the bereaved.

The Government is still jnvestigaring the crash,
bur the circumstances could scarcely have been more
unusual, and all the evidence so far poines ro pilor er-
ror. Seiji Katagiri, the pilor, had a history of “psycho-
somaric disorders” and had been urged ro see a psy-
chiatrist, raising questions abant whether the airline
should have aliowed him in the cockpir. Mr. Katagiri
may face criminal charges.

Seill, Japan Air Lines has not yet been sued by any
relatives of the passengers who died in che crash and it
is unlikely that the company will be sued. “If this bad
happened in the Unieed Srates,” James Weatherly, a
spokesman for Japan Air Lines, said, “we probably
would have seen 2 wave of million-dollar suirs. But
people don't sue here.”

By contrast, 1 suics bave been fled dhus far since
an Air Florida Boeing 737 jet struck a bridge and
crathed into the Potomac River on Jan. 13, seconds
after taking off fraom Narional Airport in Washing-
ton, D.C., killing 78 people, “This is 2 nonadversarial,
nonlitigions sociery,” observed Tadashi Yamamoato,

direcror of the Japan Center for Internadional Ex-
change, 2 not-for-profir organizarion in Tokyo. "And
I think chas is reftected in how a misformne like this
aitplane crash is handled.”

The reluctance of Japanese to go to coust stands in
stark conrrase with practices in vhe West, speefally in
the United States, International comparisons of Law-
suits are imprecise. Bur Government figuees show
that in 197g abour 160,000 civil suits were filed in Ja-
pan, while the comparable total in the Unired Stares
was several million. There are about half 2 millien
lawyers in the United States, compared with just over
10,000 in Japan, which has half the population of the
United Seares.

The lack of Litigiousness in japan is often cited 25
an economic advantage. The Japanese, it s said, do
not spend much time, money or energy suing each
other but, instead, concenrrate on outproducing other
nations. Thar Japan is a relatively suic-free society is
penerally actribured to izs cohesive culruse, with ics
herirage of shunning open confroncadion.

In his recent book, "The Litigious Society,” Jethro
K. Lieberman, 2 journalist who Is 2 graduate of Har-
vard Law School, wrices: “Lisigionsness is not a legal
bue a social phenomenon, It is born of a breakdown in
community, a breakdown that exacerbates and is ex-
acerhated by the growth of Jaw. But undl there is 2
consensus on fundamencal principles, the trust thar is
essential to 2 self-ordering communiry cannot be.”

T'o a remarkable degree, the requisite consensus on
fundamental principles exiscs in Japan. Legal pracrices
and habits also reflect a society’s values, according o
Carl }. Green, 2 Washingron lawyer and a senior re-

“New York ‘Times, Mat. 10, 1982 Copyright @ 1982 The New York Times Company, Repri & by permission. [Paragraphs in the originat have

bezn consolidated. — Eds.]
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search fellow at the Marvard Law School specializing
in the Japanese legal system. In Japan, Mr. Green
says, the harmony of community is valued most and
people go to cours only as a last resort,

The Courtroom as @ Forum

In the Unired States, by contrass, the rights of the in-
dividual are given priority and the couctroom is a key
forum in which che conflicting claims of individuals
are arbitrated. "We would be unhappy with the Japa-
nese system,” Mr. Green said.

In Japan, liability sertlements are cypically decided
in out-of-court negotiations, For example, the previ-
ous serious accident involving a Japan Air Lines plane
was on Sept. 27, 1977, when 33 people were killed in 2
crash in Kuala Lumpuzr, Malapsia. In that case no
suits were fled. Instead, the aicline and families of the
vicrims held private consukarions to determine the
compensation, These negotiacions were handled on a

case-by-case basis, with che secdements differing de-
pending an the vicrim's age, salary and family respon-
sibilities.

At present, and unil April 1, chere is a liabiliry law
applying to plane crashes thar sers a maximum of
aboue $i40,000 for each victim. Yec Japan Air Lines
has indicated chat it will not necessarily limit sertle-
ments to that level, even though the accident accurred
before April. “It's all negotiable,” Me. Weatherly said.
"That's the way things work here.” However, the ne-
gotiations could nor begin undl Mr. Takagi of Japan
Air Lines made his rounds.

Japanese corporations are seen to bear moral as
well as legal responsibilicy for calamizies, “IF the rop
man shows this moral responsibilicy, then the finan-
cial negotiacions are likely to be handled much more
smoothly,” said Shahei Naits, spokesman for Japan's
Foreign Ministry. The Japanese Government owns
40 percens of Japan Air Lines,

Susan Chira
If You Insist on Your Day in Courz, You May Wait and Wait and Wait*
New Yo.rk Times, September 1, 1987

Tokyo, Aug. si—Hideo Yokochi was 48 years old
when he filed suit againse 2 Japanese company whose
contaminared cooking oil gave him 2 Liver disorder
and 2 severe skin disease. Now he is 5. After i years
in courteMr, Yokochi filed suir in 1976, six years af-
ter the first plaindiff in the cooking-ofl cast went to
court—his legal barcle has finally cnded, nor with
a decision, bue with a sectfement. Mr. Yokochi and
1,805 other vierims of cooking oil contaminated wirh
PCB's rectived payments ranging from $20,000 to
$30,060, less than half che money they had oniginally
asked for.

But Mr. Yokochi said the financial hardships of
pursuing the casc persuaded che plaindffs ro serde.

Many of those affected by rthe cooking oif were roo
sick to work, and some had o go on welfare, Mean-
while, the suit dragged on—at 2 cost of aboue $33.000
a month for the action covering all 1,895 plaintiffs.
The cocking-oil case is one of the longest on rec-
ord, but it is not unesual in Japan for complex law-
suits to take more than 1o years te go through the
coures, Japan has become known as 2 land where peo-
ple do nat sue, obeying a eultural czboo against re-
sorting to the courrs. But many here suggese thar if
Japanese do not sue zs much as Americans, it i more
because doing 5o is such an ordeal than out of 2 cul-
tural embrace of harmony, Trials are long, court fees
can be high, and judges often exert pressure to serle.

*New York Times, Sepe. 1, 1987, Copyright © 1587 by The New York Times Company. Reprinted by permission. [Paragraphs in the original

have been consolidated. «- Eds.]
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Legal Systens Is Bankrupt'

Such a sysrem, critics charge, ean alse hure less pow-
erful groups in Japanese sosiery—those who do not
have enough money to pay for expensive court cases
or those withour enough polirical influence to press
for changes in Japan's legislarure. “Japanese like chis
image of themselves as & harmoniaus, nonlitigious so-
ciery, but it's more a myth than anything else,” said
Isaac Shapira, 2 partner at Skadden, Arps, Slate,
Meagher & Fiom who grew up in Japan and whosz
practice inchudes Japan.

Indeed, more than twice as many lawsuits were
filed last year as 10 years ago, supgesting thar wharever
culrural tzboos on lirigation that do exist are breaking
down, said Nobuyoshi Toshitani, 2 professor of law
ar the University of Tokya. Professor Toshitani ar-
gued that many elements in the Japanese legal system
discourage lawsuits and promore sertlements. “In one

word, the Japanese legal system is bankrups,” he said.

The Judges Are Busy

Professor Toshitani says he believes that the Govern-
ment has a defiberate palicy of encouraging concilia-
tonwa policy that has ample historieal precedent. In
the Tokugawa period, form 1603 to 1857, for example,
auchorities severely disconraged lawsuits. In the 1920"s
and 1930's, when che number of lawsuits shot up, the
auchoriries changed laws ro require conciliation.

Even now the Government Limies che number of
lawyers and judges, Professor Toshitani said. Every
year, 30,000 aspiring lawyers compers for just so0
places 2t a Government-run schoo! char cerdifies law-
yers, jodges and prosecurors. Overworked judges and
lawyers handle such a heavy caseload that trials are
often scheduled st che rate of one session @ month.
“Judges are extremely busy, handling hundreds of
cases at one time,” said Shigeo Uchida, the chief ar-
torney for the plainciffs in the conraminared oil case.
*Serting up dates for the nexe session is always diffi-
cult. But since this case arrraceed wide social atten-
tion, the tesnpo was rather fast compared to other
cases. There were two sessions in one month, and
each was for a full day.”

The cooking-oil case ok so long partly because

there were so many victims and it took time for them
wo prave that the cooking oil cansed their spmproms.
But even in routine cases, lawsuics wake much longer
in Japan than in the Unised States. In 1985, it tock an
average of 12-4 months from the time a civil sait was
Fled in Japan's district court to ies final disposition;
last year the median lengeh of Hme for cvil suits in
the entire United States Federal Distriet Court sys-
tem was seven months. Japan has 2,810 judges, ac-
cording to the Supreme Coury; the United Sraces,
with 2 population abour twice as large. has 18,000
major judges, according to "The American Bench,” a
direcrory of judges.

Mining Case Is Setled

A spokesman for Japan's Supreme Court said that he
did not believe it was necessary to increase the num-
ber of judges, bur chae officials had been working to
try to streamline the process. “Considering the im-
portance of the judg:'s job, we need to secure p:oplc
with deep knowledge of the laws,” the spokesman
said. “So we cannot increase the number of students
passing the test too drastically.”

For the most part, the lnnge: a lawsuit takes, the
maore willing both parties are to aceede to sertlements.
Just last month, & serdement was reached in a -
yeae-ald case in which vicdims of Japan's worst coal
mining disaster filed suit against the Mitsui Mining
Company. An explosion in 1963 killed 458 people and
m:l.ny nl:h:rs SUECTEd frum ca.rl:nn monuxidc PU;SOH'
ing. The miners first tried to reach an out-of-court
sertlement, and rhen a toral of 390 people filed suic
against the company in 1973, Most accepred a sertle-
ment proposed by the court—of just one-tighth of
their original demands. . , . "I am tired,” one plaingff
told the Asahi Shimbunt newspaper. "I want the ease
sectled our of court so I can put the whole affair be-
hind me.”

Pressures ro sertle are built inte the courr system,
Professar Toshirani said. Each level of che court has a
spedal concilistion division, and in family court all
disputes must be subject frst to conciliation before
any suits may be fled. Judges often recommend, and
preside oves, compromise settlements.

Upham, Law and Sacial Change in Postwar Japan m

Frank K. Upham
Law and Social Change in Postwar Japan*

10-38, 4243, 47—48 (1987)

Pellution in Minamata

Minamara is 2 small city in Kumamoto Prefecture on
Kyushu, the sauchernmost of Japan's four main is-
fands. The surrounding cconomy is largely dependent
on fishing and agriculrure, but since 1908 Minamaea
City ivself has been the site of praduerion fzciliries of
the Chisso Corporation, which specialized inidaily in
nitrogen-based chemical ferrlizers and later in plas-
tics. The presence of Chisso in the city was both an
envied source of employment and financial support
for the local citzens, and a frequent sonree of contro-
veesy as conflice berween chemical production and
commercial fishing developed. Beginning as early as
1926 local fishermen periodically demanded and re-
ceived compensarion for pollution damage to their
fisheries, buc it was not undl the early msos thar
events proved pollution e be causing much more
profound damage than a decline in the commercial
fishing catch:

By 1953, ominous evidence appeared in Minzmata, Birds
seemed to be osing their sense of coordinacion, often fal-
ling From their perches o flying into buildings and ceees.
Ca, too, were arting oddly. They walked with 2 strange
rolling gait, frequently stumbling over cheir own legs. Many
suddenly went mad, running in circles and foaming ar the
mouth unil they fell—or were thrown—into the sca and
drowned. Local fishermen called che derangement “the dis-
ease of the dancing cars,” and watched nervously as the
animals' madness progressed.

Inexorably, the dancing disease spread to humans, By
the earfy 1950’5, 3 number of Minamaza fishermen and cheir
families were experiencing che disquiering symptoms of 2
previously unknown physical disorder, Robust men and
women who had formerly enjoyed good health suddealy
found their hands trembling so viclendy they could no
longer serike a match, They svon had difficulry thinking
elearly, and it became inereasingly difficule for them to op-

erate their boars. Numbness thar began in the lips and
limbs was fallowed by disturbances in vision, movement,
and speach. As the disease progressed, conrol over all bed-
ily foncdons diminished. The vicrms became bedridden,
then felf into unconsciousness. Wild figs of thrashing and
senseless shouting comprised a later stage, during which
many victims' Rmilies, to keep the affliceed from injuring
themselves ar others, resorted to sequring them with heavy
rope. About forty pereent of those sericken died

Because the symproms were concentrated in the
relagively poor fishing villages on the outskirss of
Minamaa City, residents of more affluent areas as-
sumed that they were cansed by hygienic deficiencies
in the afflicted households. Their general reaction was
to shun the victims and their families as carriers of 2
contagious disease. This reaction and the victims’ own
shame and guilt kept the symptoms from being medi-
cally discovered until 1956, and it was another year
before probable causadon was attributed to the con-
sumption of local fish. But by 1957 the sale of Mina-
mate fish had been banned, and suspicion had begun
to focus en Chisso as the likely source of the disease.

In Auguse of 1958 the victims of mereury poison-
ing, cernain of both the cause of their suffering and
the culprit, formed the Mutual Assistance Society 1o
negoriate wich Chisso, following the partern of the
previous fishery negotiations. Chisso rebuffed the So-
ciery’s inirial effores, bur the identificarion in 1959 by
Kumamoto Universicy researchers of organic mareury
from Chisso's effiuents as the causal agent had a dras-
tic effect on fishing and broughe the diseased parents
powerfil allies in the forn of local fishermen. Thar
August, members of the Minamata City Fishermen's
Unian demonstrated in front of Chisso's gates de-
manding compensation, purificadion of the bay, and
pollution abatemens. The company responded thar,
since causation of Minamata disease was “scienrifically

"Reprinted by permission of the publisher from Law and Secial Change in Postwar Japan by Frank K. Upham, Cambridge, Mass.: Harvard Uni-
versicy Press. Copyright © 1987 by the President and Fellows of Harvard College.
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ambiguous,” they could offer only 2 minor sum in the
form of 1 solatium or sympathy papment (mimatkin)
rather than compensation {hoshokin), The fisharmen
reacted by storming the facrory, and when 2 subse-
quent meeding brought only an increase in the total
offer from ¥3 million (approximately $8,300) to ¥13
million {$36,000), they stormed it agein, this bme
taking the plant manager hostage overnight. This act
apparendy impressed Chisso sufficiently for it to
agres o mediaton by 2 commirtes comsisting of
Minamara City's mayor and local delegates 1o the
Kumamoro prefectural zssembly.

The mediation commitres took only ten days o
propase an acceprable sertlement whereby Chisso
agreed to pay union members a toral of ¥315 million
($97,000) immediately and ¥z million {$5,500} annn-
ally thereafrer. Bue adjecent fishermen's unions and
the disesse sufferers were specifically excluded. When
ir Oetober and November 1956 Chisso refused to ne-
gotiare with the other unions, tiots and plant occupa-
tions ensued, causing extensive property damage. The
response was a second mediation comenitet, this dme
appointed by the prefectural governor. The commit-
tee's initial charge was only to address the unions’
demands, buc a widely publicized sic-in ac the factory
gazes resulted in the considerarion of the padents’
demand for ¥230 million ($640,000, or ¥3 million
f$8,300} for each disease victim) 25 well.

On December 16 the commires announced its
recommendadon: payment of ¥35 million ($97,000)
to the fishermen and ¥74 million ($205,500) o the
disease victims. “The unions quickly agreed, buc the
Mutual Assistance Sociery initially rejected the rec-
ommendation as grossly insufficient. Persistent pres-
sure from the mayor and city councilmen, the Japa-
nese tradition of clearing the slare at the end of each
year, and the threatened dissolucion of the mediation
commictee were, however, too much for the victims,
most of whom were unable to work and faced sreadily
rising debe, and on December 30 representatives of
Chisso and the Society signed the proposed agree-
ment and social peace was declared. As in the previ-
ous agreements with the fishermen, this agreement
provided for sympathy payments or mimaikin rather

than compeneation. The amounrs-—¥300,000 ($830}
for deaths, annual payments of ¥100,000 ($280) for
aduls and ¥30,000 ($23) for minors, and ¥20,000
($55) for funeral expenses—were small even in che
congext of 6o Minamata, but the true genius of the
agresment from Chisso's point of view was its legal
character.

Althouph the victims' reactions and the govern-
ment mediation are consistent with the accepted per-
cepdons of madirional Japanese methods of resolving
dispurss, the content of the agreement resembles the
result of legal pracrice present in mast societies. One
searches in vain for the parernalism, communal sense
of responsibility, and preference for legal 2mbiguicy
that sterzorypes about Japanese law would lead one ro
expect. Clauses 4 and 4 clarify respective rights znd
duties under the agreement beyond peradvencure:

CLAUSE g: In che farure, if Chisso's factory efluenes are
determined not to be che cause of Minamara disezse, the
solatium agvesment will be dissclved immediarely.
CLAUSE 5 In the future, even if facrory effluents are
shown to be the cause of the disease, no forther demands
for compensation will be made. . ...

Alchough it was not until 1968 thar the govern-
ment formally agreed thae organic mercury was the
causative agent, few outside of Chisso and the gov-
emmene disputed the role of mercury after rosp.
There remained, however, the need both to demon-
strate sciendfically the precise process of poisoning
and o trace the mercury 1o the Chisso plant. ... In
fact, the government was no mor¢ in the dark than
anyone else. Secrer documents made public in court
proceedings more than a derade later revealed chat as
eacly as July 1958, the Ministry of Health and Welfare
had potified, inter aliz, MITI and the Governor of
Kumamoto Prefecrure that research indicated that
Minamara disease was caused by cating fish and
shellfish concaminared by Chisso effluents.

Despite this warning from the MHW, the Chief
of the Public Procurator's Office for Kumamoro Pre-
fecture repeatedly refused to investigare Chisso. . . .
Even after 2 Kumarnoto professor finally isolated or-
ganic mercury in samples of Chisso waste water and
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pubdished his findings at 2 meedng of the Japanese
Association of Hygienists in 1962, the Procuraror's
Office responded: “We cannot yet decide what to do.
We have not been able to do anything so far because
we did not know the precise medical cause, bur when
the medical researchers reach a conclusion, we will
have to be very concerned with it, depending on the
nazure of the resales.” . . . {Flinally, in June 1969, {a
court judgment was entered] against Chisso [in favor
of} one faction of the Minamata disease patients.

By 1968 it had been sixveen years since the disease
first appeared, thirteen years since its discovery as 2
discrete ser of symproms, deven years since the
MHW had first secredy idencified Chisso as the
probable cause, ten years since organic mercury's sci-
endific idennificacion as the causative agent, and seven
years since the Kumamoto professors’ conclusive
demonstrarion of Chisso as its source. The reasons
for this delay are complex; they include the sacioeco-
nomic starus of the victims, their dispersal in several
separate fishing villages along the Minamars coast, the
economic and political domination of the area by
Chisse, lack of access ro kegal resources, and 2 disin-
clination on the part of many victims to challenge
auchoriry, particularly through a lawsuit. ... T want to
note two fess obvious factors of partcular impormanee
to this inquiry.

The firse is iegal docarine. Clauses 4 and g of the
[eariier} agreement were carefully drafted o discour-
age legal acdon by potental plaintiffs and undoubr-
edly played a role in the delay. Not only Chisso bus
also the government often referred o the Minamara
problem a5 being sertled privately by this apreement.
Equally imporzant were the doctrines of rorr law—or
at least the actors’ perceprions of those doctrines—
that would cover any litigation. . . . [Tthe victims'
opponents were quick to discount the possibilicy of
winning a tor suir on the merits becanse of a lack of
what was referred to as “scientific” proof of causarion.
+++A second &erar in the delay was the legal narure of
the sectlement process. Cencral to the creation of the
1950 agreement and its farer maintenance was the ma-
nipuladon of information made possible by che in-
formality of mediation. Both Chisso and the czntral

and prefecoural autharicies regularly suppressed in-
formarion whenever it suited their interests, Not only
did Chisso deny informasion requested by research-
ers, bue it was revealed later in the conrse of the avil
].i\:ig:tion that the plml: had also ordered the halc of
experiments conducted in 1950 by Chisso personnel
who had recreaced Minamara disease symproms in
cats fed Chisso waste water. The suppression of vital
data was greatly faciliraced by the informal merhods

.of protest and dispute serclement used by the victims,

Had the fisherman and patients relied on more for-
mal channels, the toml manipulation of informaton
would have been much more difficule. . ..

Even after the government's formal acknowledge-
ment of Chisso's culpabifiey . . ., most vietims re-
mained relucranc {ro sue] and when the Minisery of
Health and Welfare offered in lare 1968 1o mediate
demands for additional compensation, the majority of
patients’ families accepred. For some victims, how-
evet, the Ministry's conditions—complere diseretion
in the choice of mediztion committee members, lirtle
role in the mediation process itself, and a prior agree-
ment to abide by committes recommendations—and
bitter memories of the 195% agreement ruled out fur-
ther reliance on the government. OF these victims, 138
individuals from 30 families filed suit on June 14, 1960.
A chird group, many of whem were n:wly discovered
vicdms or less severely affficead, r:je:tcd both media-
tion and litigaton in favor of direcr negotiations with
Chisso officdals.

The splir among the padents was exrremely bicrer
and continues today. The licigation and direct-
negotiarion groups conremptuously refer to the me-
diadon group, who a::eptcd in 1970 a settlement with
maximum awards of ¥2 million ($5,555) with a ¥5o,000
($140) annuity, as che "leave it to others™ or “encrust-
ment” group and are in own condemned for their
"selfish” willingness to pursue theit own ends withour
deference to the grearer good of other vicdms and
residents of the Minamara arez generally, Berween the
rwo nonmediarion factions, the split concerned both
tacdcs and political affiliations. Lawyers associated
with the Japan Communist Party (JCP) dominated
the ream conducring the litigadon, while the direct-
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negogiation faction was led by unaffiliaced lefrist Jaw-
yers and accivists. The larter were highly critical of the
JCP lawyers and the JCP jeself for what they saw as
the manipulation and exploitation of che victims for
partisan political gain, They also were critical of ligi-
gadion as a tactic, Arguing that the court’s only rem-
edy-—money—was both inadequare to compensate
for the physical harm and inappropriase to achicve 2
psychulogical and moral resolution to the magedy. In-
stead they turned to direct confroncadon. The JCP
lawpers countered that the pesceived extremismt and
viokence of the direct-negotiation group’s tactics
would discredit the anripollution mavement and hure
the lidgaton. ...

Tt seems likely that none of the plaintiffs in any of
the Big Four cases sued solely for the money. Nor did
they sue to vindicate legal rights: the prevailing notion
at the tme of suit was that the plaintiffs faced insur-
snouncable doctrinal obseactes . . . . Inscead, the suits
are becer incerpreted 25 desperate, last-ditch effores
to preserve family and communiry. In the words of
one plaindfF “In general the fiest problem we had in
relation to fling suit was the feeling thar ‘our lives are
already past—we should just enduce it Bur when it
began ro look like the precious land left by our an-
cesrors might be encroached upon and our grandchil-
dren’s generation affected, we could no longer endure.
Now, we must sacrifice oueselves!’ became our ery. I
think this trial was motivased by that amirude.”. ..

Moral indignzdon is not a uniquely Japanese tair,
and the desire for moral justificarion and retribudon
is deeply toored in Western tors law. Whar is re-
markable in this sinuadon is the plaintffs’ innocent
faith in the legal spstem's ability ro functien as an in-
scrument of motal justice, the apocabypric and com-
munal vision of licgation, and the rotal absence of the
language of eicher legal rights or monerry compensa-
tion. The concepr of 2 right to compensation ot of the
defendanr’s dury to pay does not appear in published
discussions of the plaintiffs, and their disavowal of
money itself as even 2 secondary motivadon, ac least at
the time of filing, seems absolutely eonvincing. As the
lirigarion proceeded and che plaintffs realized that
vicrory was possible, the amounc of the award and

how it should be allocated became a divisive issue
among the vicrims, and their motivations grew more
cotnplex. Bven so, the dominant theme of the post-
judgment negotiations over the amount and form of
compensacion remained moral rewibution, and it is
hard ro interpree the victims' initial motivadion 2s ci-
ther individual or pecuniary.

To 4 large exzenc the lawyers involved shared these
views. Although their moral outrage was secondhand
and their concern with broad social issues stronger
than that of their dients, the lawyers cecrainly saw
themselves as something more than detached legal ad-
vocates, To the extent possible, they became one with
the victims, sharing their pain and experiencing cheir
humiliation and shame. That personal invelvement in
the vicrims' life was necessary because the wial was w
be the forum for the baring of the victims® suffering
and for the maral condemnation of the defendants.
Wichout experiencing thar suffering the lawyers
could not impart it o the court, and withoue the
public drama of thar presencarion the litigarion would
degenerate into legal formaliries and ful in one of irs
main missions, facilicading and strengthening the an-
tipollution movemnent. . ...

The [Minamata) plainsffs’ toral vicrory [in Ku-
mamoro District Court] broke the impasse. On the
same day, members of the lidgation faction traveled o
“Tokyo to join Kawamorto's followers in pressing Chis-
50 for compensadion beyond chat given by the Discrice
Court and a personal apology by [Chisso President)
Shimadz. The judicial award was the largesc in Japa-
nese history, with individual awards of up to ¥18 mil-
lion (approximarely $60,000), but for the patents ic
was not enough. With the legal vietory behind them,
they pressed for annuities, medical expenses, and the
guarantee that 4l padents, whenever certified and of
whatever faction, would receive equal treatment. Af-
ter five hours of negoriarions on Mareh 22, Shimada
pledged that all damages would be compensated in
good faith. But it was not untl he had knelt before
the victims and apologized thar chey accepted his
promise.

‘Thereafrer derailed and vigorous negotiations
continued undl July 9, when a final agreement was
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reached and signed by all factions of the vierims. Ie
went well beyond the tort award in providing for life-
time annuities to be adjusred biannually to the cost of
living, a ¥3o0-million fund (approximarely $t million)
to pravide medieal and economic assistance to vie-
tims, and promises by Chisso to search for and com-
pensate unidentified vicsims and to cooperate with lo-

cal officials in the deanup of Minamaea Bay. The
agreement #lso went beyond the judicial sealement by
including 2 full and public apology by Chisso. ...

Three days later the tenss pitched by vicrims out-
side both Chisso's Minamara plant and its Tokyo
fieadquarters came down. After 18 months this chap-
ter in the history of Minamara disease was over.

B. Competing Explanations

Takeyoshi Kawashima
Dispute Resolution in Contemporary Japan®
in Arthur Taylor von Mehren, ed., Law in Japan: The Legal Order in & Changing Society
41~59 (1963}

.. . There are several possible explanations of [the)
relative lack of liigarion [in Japan}. On the one hand,
lidgation rakes dme . . . and is expensive but this
seemns To be true in almose all countries having mod-
ern judicial systeens and can hardly account for the
specifically strong inclination of the Japanese public
to avoid judicial procedures. Or one might point our
that monetary compensagion awarded by the courts
for damage due to personal injury or death in tragic
aceidents is usually excremely small. .. . A more deci-
sive factor is to be found in che social-cutrural back-
ground of the problem. Tradirionally, che Japanese
people prefer exma-judicial, informal means of sertling
2 controversy. Lirigacion presuppeses and admics
the existence of a dispute and leads to 2 decision
which makes clear who is right or wrong in accor-
dance with standards that are independent of che wills
of the dispatants. Furchermore, judicial decisions
emphasize the conflict berween che parties, deprive
them of participation in the settlement, and assign a
mora! faule which can be avoided in 2 compromise
solutions.

This arrirude is presumably relared o the narure
of the rraditional social groups in Jzpan, which may

be epitomized by two characteristics. First, they are
hierarchical in the sense char social smrus is differen-
dated in rerms of deference and authoricy. Not only
the villxge community and the family, but even con-
twactugd relafionships have customarily been hicrar-
chical. From the construetion contract arises a rela-
Honship in which the contractor defers to the owner
as his patron; from the contract of lease 2 relationship
in which the lessee defers ro the lessor; from the con-
tzact of employment a relationship in which the sec-
vant or employee defers to the master or employer;
from the contract of apprenticeship a relationship in
which the apprentice defers to the master; and from
the contract of sale a relationship in which the seller
defers zo the buper (the former being expected in each
case to yield to the direction or desire of the larer).
Ar the same time, howeves, the starus of the master or
employer is patriarchal and not desporic; in other
words, he is supposed nor only to dominate bue also
to patronize and therefore pardally to consent to the
requests of his servant or employee. Consequently,
even thongh their social roles are defined in one way
ot other, the role definition is precarious and each
man’s role is contingent on thar of the other. Obvi-

*Reprinted by peemission of the publisher from Law in fapan: The Legal Order in a Changing Socicty, ed. Archur Taplor von Mehren, Cambridge,
Mass: Harvard Universicy Press, 1963, Cnpyn'ght@ 1963 by the Presideanc and Fellows of Harvard College.
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ously chis characreristic is incomparible with judicial
decisions based on fixed universalisdc standards.

Serond, in readidonal social groups reladonships
berween people of equal stanus have 2lso been e a great
extent “particularisric” and at the same time “funcrion-
ally diffuse” For instance, the relarionship berween
membess of the same village community who are equal
in social sratus is supposed to be “inrimare”; their social
rales are defined in general and very flexible rerms so
that they ¢an be modified whenever cireumstances
dicrare. In direct proporzion with the degree to which
they are dependent on or intimate with each other, the
role deBnition of each is condingent upon chat of the
other. Once again, role definition wish fixed universal-
istic scandards does nor firsuch a relationship.

In shorr, this definition of social roles can be, and
communly is, charactesized by the term "harmony.”
“T'here is a strong expectarion that 4 dispute should
not and will not arise; even when ane does occur, it is
to be solved by mumal underscanding. Thus there is
no raison détre for the majoriey rule chat is so wide-
spread in other modern sacieties; instead the principle
of rule by consensus prevalis.

It is obvious that a judicial decision does not fit
and even endangers relarionships. When people are
socially organized in srall groups and when subordi-
nation of individual desires in favor of group agree-

ment is idealized, the group's stability and the security

of individual members are threatened by aceemprs to
regulace conduet by universalisric standards. . . . Fur-
thermore, the lirigious process, in which both pardes
seek o justify their pasidon by objecdve standards,
and the emergence of a judicial decision based chereon
tend o convert simational inverests into firmly con-
solidated and independent ones. Because of che s
sulting disorganization of radidonal social groups,
resore to litigarion has been condemned as morally
wrang, subversive, and rebellious.

On the other hand, there were, even in the rradi-
tional culture, dispures in which no such social rela-
vionship was involved, First, disputes arising outside of
harmonious social groups, namely berween such social
geoups, have a complerely different background. Such
dispures arise, 50 to speak, in a social vacuum. ..

A second class of disputes, those berween a usurer
and his debtor, lacks from che very beginning a harme-
nious relationship comparable to thar normally found
berween lessor and lessee or master and servant. Usn-
rers never fail to be armed noc only with nonlegal
means with which to enforce the factual power situa-
tion but also with means founded upon law that enable
them to resort to the courts, Since the Meiji era (1867~
1912), long before industrializadion was under way, of-
ficial seatisrics have shown a surprisingly lacpe number
of cases involving claims of this sore.. ..

In short, a wide discrepancy has existed between
state law and the judidal system, on the one hand,
and operative social behavior, on the other. Bearing
this in rind, we can vadersrand the popularity and
function of mediazion procedure 2s an extsa-judicial
informal means of dispute resolucion in Japan.

This ardtude is also reflectzd in the customary
chatacrecistics of contracts. Parties to 2 confracrual
agreement are nor expected to become involved in any
serious differences in the furure, Whenever they enter
such 2 relationship, they are supposed to be friendiy
enough not to consider eventual disputes, much less
prepacation for a lawsuic. Parges do not, or ar least
pretend thas they do net, care abour an instrument or
other kinds of written evidence and rather hesitate to
ask for any kind of written document, fearing chat
such a request mighe impair the amicable inclination
of the other party. Even when written documents are
drawn up, they do not provide machinery for serding
dispures. The contractng parties occasionally insert
clauses providing thar in case of dispute che parties
“may” (instezd of “musc”) negariate with each other.

«+» The contracmal relationship in Japan is by na-
ture quite precarious and cannot be sustained by legal
sancrions. f the disputants seek to continne cheir rela-
tionship, some agreement is worked ous, even if this
feans, in rare cases, that one party accepts the starus
quo imposed by the other. This rarely happens, how-
ever, because business and sodial custom forbids one ro
terminate 2 harmonious sacial tie by selfishly insisting
on ont’s own incerests, Usually it is clear thar the uni-
laterally imposed solution is toally inadmissible whena
1o agresment can be reached, and the wronged party is
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then sapported by the moral opinion of the commu-
nicy, leaving the contract beeaker in an uncenable posi-
tion. Thus what seems at fiest glance o be an absurd
and serious deficiency in the contractual concepr is in
actualicy only a reflection of the normal way of con-
ducting business eransacdons. . ..

Finally, the specific soclal acdrudes toward dis-
putes are reflected in the judicial process. Japanese not
only hesitate to resort to a lawsuir bur are also quite
ready to serle an action already instituted through
congiliztory processes during the course of litigation.
With ¢his inclination in che background, judges also
are likely o hesitare, or at Jeast not seek, to expedite
judicial decision, preferring instead to reconcile the
litigant parcies ...

The prevailing forms of serding dispures in Japan
are the extra-judicial means of reconcilement and
conciliadon. By reconcilement is meant the process by
which parties in the dispure confer with each other
and reach 2 poinc az which they can come to terms
and restore or ereats harmonious relarionships. As
stated above, social groups or contractual reladon-
ships of the fradidional nature presuppose situadonal
changes depending on their membets’ needs and de-
mands and on the existing power balance; che process
of conferring with each other permits this adjustment.
Partienlarly in 2 pariarchal relztionship the superior
{oyabun) who has the scams of 2 patriarch is expecred
to exercise his power for the best interests of his infe-
rior (kobun), and consequently his decision is, in prin-
ciple, more or less accepred as the basis for reconcile-
menc even though the decision might in reality be
imposed on the inferior. Reconcilement is the basic
form of dispute resolution in the rraditional eulrure of

Japan. Conciliation, 2 medified form of reconcile-
roent, is reconcilement through a third person.

In the legal systems of Western countries as well
25 of Japan, dispute resolution through  third person
2 inwermediary includes two caregories: mediation
and arbitradon. In mediation a third parcy offers his
good offices to help the others reach 2n agreement;
the mediator offecs suggestions which have no bind-
ing farce. In contrast, a third party acting as arbicrator
renders 2 decision on the merits of the dispuce. In the
traditional culture of Japan, however, mediadon and
arbitration have not been differentiared; in principle,
the third person who intervenes to secde a dispute,
the go-between, is supposed to be 2 man of higher
status than the disputants. When such a person sug-
peses condidons for reconcilement, his prestige and
authority ordinarily are sufficient to persuade the rwo
parties to accept the sertlement. Consequendy, in the
case of mediation also, the conditions for reconciie-
mene which he suggests are in a sense imposed, and
the difference herween mediarion and arbirracion is
nothing but a question of the degree of the go-
berween's power. Generally speaking, the higher the
prestige and the anchority of the go-begween, the
stranger is the actual influence on the pardes in dis-
pute, and in the same propartion conciliation takes on
the coloration of arbirradion or of mediation. The
sextlement of a dispute aims to maineain, restore, or
creste 2 harmonious "particularistic” relacionship, and
for thar purpose not only mediaton bur also arbicra-
tion must avoid the principles implicit in 2 judicial
setfement: the go-becween should not make any
clear-cur decision on who is right oz wrong or inquire
into the existence and scope of che rights of the par-
ties, Consequendy the principle of kenka ryd-seibai
(both disputants are to be pupished) is applied in
botk mediarion and arbitration.
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