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THE CONSTITUTION OF JAPAN, 1946%
Promulgated on November 3, 1946; Put into effect on May 3, 1947,

We, the Japanese people, acting through our duly elected repre-
sentatives in the National Diet, determined that we shall secure for
ourselves and our posterity the fruits of peaceful cooperation with
all nations and the blessings of liberty throughout this land, and re-
solved that never again shall we be visited with the horrors of war
through the action of government, do proclaim that sovereign power
resides with the people and do firmly establish this Constitution.
Government is a sacred trust of the people, the authority for which
is derived from the people, the powers of which are exercised by the
representatives of the people, and the benefits of which are enjoyed
by the people. This is a universal principle of mankind upon which
this Constitution is founded. We reject and revoke all constitutions,
laws, ordinances, and rescripts in conflict herewith,

We, the Japanese people, desire peace for all time and are deeply
conscious of the high ideals controlling human relationship, and
we have determined to preserve our security and existence, trusting
in the justice and faith of the peace-loving peoples of the world. We
desire to occupy an honored place in an international society striv-
ing for the preservation of peace, and the banishment of tyranny and
slavery, oppression and intolerance for all time from the earth. We
recognize that all peoples of the world have the right to live in peace,
free from fear and want,

We believe that no nation is responsible to itself alone, but that
laws of political morality are universal; and that obedience to such
laws is incumbent upon all nations who would sustain their own
sovereignty and justify their sovereign relationship with other na-
tions,

We, the Japanese people, pledge our national honor to ac-
complish these high ideals and purposes with all our resources.

CHAPTER 1. THE EMPEROR

Article 1. The Emperor shall be the symbol of the State and of
the unity of the people, deriving his position from the will of the
people with whom resides sovereign power.

Article 2. The Imperial Throne shall be dynastic and succeed-
ed to in accordance with the Imperial House Law passed by the Diet.

Article 3. The advice and approval of the Cabinet shall be re-

* The following is the official translation.
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quired for all acts of the Emperor in matters of state, and the Cabinet
shall be responsible therefor.

Article 4. The Emperor shall perform only such acts in matters
of state as are provided for in this Consitution and he shall not have
powers related to government.

(2) The Emperor may delegate the performance of his acts in
matters of state as may be provided by law.

Article 5. When, in accordance with the Imperial House Law,
a Regency is established, the Regent shall perform his acts in mat-
ters of state in the Emperor s name. In this case, paragraph one of
the preceding article will be applicable.

Article 6, The Emperor shall appoint the Prime Minister as
designated by the Diet.

(2) The Emperor shall appoint the Chief Judge of thc Supreme
Court as designatéd by the Cabinet. -

Article 7. 'The Emperor, with the advice and approval of the
Cabinet, shall perform the following acts in matters of state on behalf
of the paople

(1) Promulgation of amendments of the constltutlon, laws,
cabinet orders and treaties; -
(1) <Convocation of the Diet;
(iti) Dissolution of the House of Representatives; '
{tv) Proclamation of general election of members of the Diet;
(v) -Attestation of the appointment and dismissal of Ministers of
State and other officials as provided for by law, and of full
powers and credentials of Ambassadors and Ministers;
(vi) Attestation of general and'special amnesty, commutation
: of punishment; reprieve, and restoration of rights;
(vil) Awarding of honors;
(viii) Attestation of instruments of raﬁﬁcatlon and other chplo-
~  matic documents as provided for by law;
(ix) Receiving foreign ambassadors and mlmstcrs, -
Performance of ceremonial functons.

Art:cle 8. No property can be given to, or received by, the
Imperial House;-nor can any glﬁs be made therefrom, without the
authorization of the Diet.. -~ - - R &

CHAPTER. II. RENUNCIATION OF WAR

Article 9.  Aspiring sincerely to an international peace based on
justice and order, the Japanese people forever renounce war as a
sovereign right of the nation and.the threat or use of force as 2 means
of seitling international disputes. -

(2) . In‘order to accomplish the aim . of the precedlng pa.ragraph
land, sea, and air forces, as well as other war potential, will never be
maintained. The right of be]hgerency of the state will not be rec-

ognized. RN Lo
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CHAPTER III. RIGHTS AND DUTIES OF THE PEOPLE

Article 10. The conditions necessary for being a japam:se na-
tional shall be determined by law. .

Article 11. . The people shall not be prevented from enjoying any
of the fundamental human rights. These fundamental human rights
guaranteed to the people by this Constitution shall be conferred
upon the people of this and future generations as eternal and in-
violate rights.

Article 12, The ﬁ:eedoms and rights guaranteed to the pcople

by. this Constitution shall be maintained by the constant endeavor
.of the people, who shall refrain from any abuse of these freedoms

and rights and shall always be responsible for utilizing them for the
public welfare. .

Article 13. . All of the people shall be respected as individuals,
Their right to life, liberty, and the pursuit of happiness shall, to the
extent that it does not interfere with the public welfare, be the su-

-preme consideration in legislation and in other governmental affairs,

Article 14. All of the people are equal under the law and there

-shall be no discrimination in political, economic or social relations
-because of race, creed, sex, social status or family origin. :

{2) . Peers and peerage shall not be recognized.

(3) No privilege shall accompany any award of honor, decora-
tion or any distinction, nor shall any such award be valid beyond ‘the
lifetime of the individual who now holds or hereafter may receive it.

Article 15... The people have the inalienable nght to choose their
public officials and to dismiss them.

(2) All public officials are servants of the ‘whole commumty and
not of.any group thereof.

(3) Universal adult suffrage is. gua.rantccd with rcga.rd to the
clection.of public officials.

. (4) In all elections, secrecy of the ballot shall not be violated. A
voter shall not be a.nswerable, publicly or privately, for the choice
he has made..

Article 16, Every person shall have the right of peaceful petition

for. the redress of damage, for the removal of public officials, for -the

enactment, repeal or amendment of laws, ordinances. or regulatlons
and for other matters, nor shall any person be in any way d1scr1mmat-

.ed against for sponsoring such a petition.

Article 17. Every person may sue. for. redress as provided ' by

law from the State or a public entity, in case he has suffered damage
.through illegal act of any public official.

Article 18. No person shail be held in bondage of any Jeind.

-Involuntaty servitude, except as punishment for crime, is prohibited.

Article 19, Freedom of thought and conscience shafl not be
violated.
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Article 20. Freedom of religion is guaranteed to all. No reﬁgiqus
organization shall receive any privileges from the State nor exercise
any political authority, ‘ o

(2) No person shall be compelled to take part in any religious
acts, celebration, rite or practice, L '

(3) The State and its organs shall refrain from religious education
or any other religious activity.

Axticle 21, Freedom of assembly and association as well as speech,
press and all other forms of expression are guaranteed. :

(2) No censorship shall be maintained, nor shall the secrecy of
any means of communication be violated.

Axticle 22, Every person shall have freedom to choose and
change his residence and to choose his occupation to the extent that
it does not interfere with the public welfare.

{2} Freedom of all persons to move to a foreign country and to
divest themselves of their nationality shall be inviolate,

Article 23. Academic freedom is guaranteed.

Article 24, Marriage shall be based only on the mutual con-
sent of both sexes and it shall be maintained through mutual coopera-
tion with the equal rights of husband and wife as a basis. .

(2) With regard to choice of spouse, property rights, inherit-
ance, choice of domicile, divorce and other matters pertaining to
marriage and the family, laws shall be enacted from the standpoint
of individual diginity and the essential equality of the sexes.

Article 25. All people shall have the right to maintain the
minimum standards of wholesome and cultured Living,

(2) In all spheres of life, the State shall use its endeavors for the
promotion and extension of social welfare and security, and of public
health.

Article 26. All people shall have the right to receive an equal

education correspondent to their ability, as provided by law..

{2) All people shall be obligated to have all boys and girls under
their protection receive ordinary educations as provided for by law.
Such compulsory education shall be free.

Article 27. All people shall have the right and the cbligation to
work.,

{2) Standards for wages, hours, rest and other working condi-
tions shall be fixed by law.

(3) Children shall not be exploited. )

Article 28, The right of workers to organize and to bargain and
act collectively is guaranteed.

Article 29, The right to own or to hold property is inviolable.

(2) Property rights shall be defined by law, in conformity with
the public welfare. .

. (8) Private property may be taken for public use upon just com-
pensation therefor. »

THE CONSTITUTION OF JAPAN 7

Article 30, The people shall be liable to taxations as provided
by law. : . Co

Article 31. No person shall be deprived of life or liberty, nor
shall any other criminal penalty be imposed, except according to pro-
cedure established by law. - ’

‘Article 32, No person shall be denied the right of access to the

courts, . : S ,
- Article 33, No person shall be apprehended except upon war-
rant issued by a competent judicial officer which specifies the offense
with which the person is charged, unless he is apprehended, the
offense being committed. B

Article 34. No person shall be arrested or detained without
being at once informed of the charges against him or without the
immediate privilege of counsel; nor shall he be detained without
adequate cause; and upon demand of any person such cause must be
immediately shown in open court in his presence and the presence
of his counsel. - S

Article 35. The right of all persons to be secure in their .homes,
papers and effects against entries, searches and seizures shall not be
impaired except upon warrant issued for adequate cause and par-
ticularly describing the place to be searched and things to be seized,
or except as provided by Article 33. § _

(2) Each search or seizure shall be made upon separate warrant
issued by a competent judicial officer.

Article 36, The infliction of torture by any public officer and
cruel punishments are absolutely forbidden.

Article 37. 1In all criminal cases the accused shall enjoy the right
to a speedy and public trial by an impartial tribunal,

(2) He shall be permitted full opportunity to examine all witness-
es, and he shall have the right of compulsory process for obtaining
witnesses on his behalf at public expense. '

(3) At all times the accused shall have the assistance of competent
counsel who shall, if the accused is unable to secure the same by his
own efforts, be assigned to his use by the State, :

Article 38. No person shall be compelled to testify against.him-
self. '

(2) Confession made under compulsion, torture or threat, or
after prolonged arrest or detention shall not be admitted i evidence.

(8) No person shall be convicted or punished in cases where the
only proof against him is his own confession. . '

Article 39. No person shall be held criminally liable for an act
which was lawful at the time it was committed, or of which he has
been acquitted, nor shall he be placed in double jeopardy..

Article 40. Any person, in case he is acquitted after he has been
arrested or detained, may sue the State. for redress as provided by
law, ' . -
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CHAPTER IV. THE DIET

Article 41. The Diet shall be the highest organ of state power,
and shall be the sole law-making organ of the State.

_Article 42. The Diet shall consist of two Houses, namely the
House of Representatives and the House of Councillors. ‘

Article 43. Both Houses shall consist of elected members, repre-
sentative of all the people.

(2} The numbcf ofpthe members of each House shall be fixed by
law.

Article 44. The qualifications of members of both Houses ar‘ld
their electors shall be fixed by law. However, there shall be no dis-
crimination because of race, creed, sex, social status, family origin,

ation, property or income.
Cdz(z:'tic.ie"l%. PT}Z: term of office of members of the House of
Representatives shall be four years. However, the term shall be ter-
minated before the full term is up in case the House of Representa-
tives is dissolved.

Article 46. The term of office of members of the House of
Councillors shall be six years, and election for half the members shall
take place every three years,

Article 47. Electoral districts, method of voting and other mat-
ters pertaining to the method of election of members of both
Houses shall be fixed by law.

Article 48. No person shall be permitied to be a member of both
Houses simultaneously. .

Article 49. Members of both Houses shall receive appropriate
annual payment from the national treasury in accordance with law.

Article 50, Except in cases provided by law, members of both
Houses shall be exempt from apprehension while the Diet is 1n ses-
sion, and any members apprehended before the opening of the ses-
sion shall be freed during the term of the session upon demand of the
House. .

Article 51. Members of both Houses shall not be held liable out-
side the House for speeches, debates or votes cast inside the House.

Article 52. An ordinary session of the Diet shall be convoked
once per year. )

Article 53, The Cabinet may determine to convoke extraordi-
nary sessions of the Diet. When a quarter or more of the total mem-
bers of either House makes the demand, the Cabinet must deter-
mine on such convocation. ]

Article 54, When the House of Representatives is dissolved,
there must be a general election of members of the House of Repre-
sentatives within forty (40) days from the date of dissolution, and the
Diet must be convoked within thirty (30) days from the date of the
election.
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- (2) When the House of Representatives is dissolved, the House
of Councillors is closed at the same time. However, the Cabinet may
in time of national emergency convoke the House of Councillors in
€InErgency session, '

(3) Measures taken at such session as mentioned in the proviso
of the preceding paragraph shall be provisional and shall become null
and void unless agreed to by the House of Representatives within
a period of ten (10) days after the opening of the next session of the
Diet.

Article 55. Each House shall judge disputes related to qualifi-
cations of its members, However, in order to deny a seat to any
member, it is necessary to pass a resolution by a majority of two-
thirds or more of the members present.

Article 56. Business cannot be transacted in either House unless
one-third or more of total membership is present.

(2) All matters shall be decided, in each House, by a majority of
those present, except as elsewhere provided in the Constitution, and
in case of a tie, the presiding officer shall decide the issue.

Article 57. Deliberation in each House shall be public, How-
ever, a secret meeting may be held where a majority of two-thirds or
more of those members present passes a resolution therefor.

(2} Each House shall keep a record of proceedings. This record
shall be published and given general circulation, excepting such
parts of proceedings of secret scssion as may be deemed to require
secrecy,

(3) Upon demand of one-fifth or more of the members present,
votes of the members on any matter shall be recorded in the minutes.

Article 58. Each House shall select its own president and other
officials.

(2) Each House shall establish its rules pertaining to meetings,
proceedings and internal discipline, and may punish members for dis-
orderly conduct, However, in order to expel a member, a majority of
two-thirds or more of those members present must pass a resolution
thereon,

Article 59. A bill becomes a law on passage by both Houses,
except as otherwise provided by the Constitution.

(2) A bill which is passed by the House of Representatives, and
upon which the House of Councillors makes a decision different from
that of the House of Representatives, becomes a law when passed a
second time by the House of Representatives by a majority of two-
thirds or more of the members present.

(3) The provision of the preceding paragraph does not preclude
the House of Representatives from calling for the meeting of a joint
committee of both Houses, provided for by law.

(4) Failure by the House of Councillors to take final action
within sixty (60) days after receipt of a bill passed by the House of
Representatives, time in recess excepted, may be determined by the
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House of Representatives to constitute a rejection of the said bill by
the House of Councillors.

Article 60, The Budget must first be submitted to the House of
Representatives.

(2) Upon consideration of the budget, when the House of Coun-
cillors makes a decision different from that of the House of Repre-
sentatives, and when no agreement can be reached even through a
joint committec of both Houses, provided for by law, or in the case
of failure by the House of Councillors to take final action within
thirty (30) days, the period of recess excluded, after the receipt of the
budget passed by the House of Representatives, the decision of the
House of Representatives shall be the decision of the Diet.

Article 61. The second paragraph of the preceding article ap-
plies also to the Diet approval required for the conclusion of treaties.

Article 62. Fach House may conduct investigations in relation
to government, and may demand the presence and testimony of wit-
nesses, and the production of records.

Article 63, The Prime Minister and other Ministers of State may,
at any time, appear in either House for the purpose of speaking on
bills, regardless of whether they are members of the House or not.
"They must appear when their presence is required in order to give
answers or explanations.

Article 64. The Diet shall set up an impeachment court from
among the members of hoth Houses for the purpose of trying those
judges against whom removal proceedings have been 1r_15t1tuted_.

(2) Matters relating to impeachment shall be provided by law.

CHAPTER V. THE CABINET

. Article 65. Executive power shall be vested in the Cabinet.
. Article 66, The Cabinet shall consist of the Prime Minister, who
shall be its head, and other Ministers of State, as provided for by law.

(2) The Prime Minister and other Ministers of State must be
civilians, .

(3) The Cabinet, in the exercise of executive power, shall be col-
lectively responsible to the Diet.

Article 67. The Prime Minister shall be designated from among
the members of the Diet by a resolution of the Diet. This designation
shall precede all other business. : .

(2) If the House of Representatives and the House of Gou‘nc':ﬂ-
lors disagrees and if no agrecment can be reached even through a joint
committee of both Houses, provided for by law, or the Hcmse.of
Councillors fails to make designation within ten (10) days, exclusive
of the period of recess, after the House of Represengatives has made
designation, the decision of the House of Representatives shall be the
decision of the Diet. _ :

Arxticle 68, The Prime Minister shall appoint the Ministers o
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State. However, a majority of their number must be chosen from
among the members of the Diet.

(2) The Prime Minister may remove the Ministers of State as he
chooses, .

Article 69. If the House of Representatives passes a non-confi-
dence resolution, or rejects a confidence resolution, the Cabinet
shall resign en masse, unless the House of Representatives is dis-
solved with ten (10) days.

Article 70. When there is a vacancy in the post of Prime Minis-
ter, or upon the first convocation of the Diet afier a general elec-
tion of members of the House of Representatives, the Cabinet shall
resign en masse.-

Article 71. In the cases mentioned in the two preceding articles,
the Cabinet shall continue its functions until the time when a new
Prime Minister is appointed.

Article 72. The Prime Minister, representing the Cabinet, sub-
mits bills, reports on general national affairs and foreign relations to
the Diet and exercises control and supervision over various adminis-
trative branches.

Article 73, The Cabinet, in addition to other general adminis-
trative functions, shall perform the following functions:

(i) Administer the law faithfully; conduct affairs of state;

(i} Manage foreign affairs;

(i) Conclude treaties. However, it shall obtain prior or, de-
pending on circumstances, subsequent approval of the Diet;

(iv) Administer the civil service, in accordance with standards
established by law;

(v) Prepare the budget, and present it to the Diet;

(vi) Enact cabinet orders in order to execute the provisions of
this Constitution and of the law. However, it cannot include
penal provisions in such cabinet orders unless authorized by
such law,

(vii) Decide on general amnesty, special amnesty, commutation
of punishment, reprieve, and restoration of rights.

Article 74, All laws and cabinet orders shall be signed by the
competent Minister of State and countersigned by the Prime Minister.

Article 75. The Ministers of State, during their tenure of office,
shall not be subject to legal action without the consent of the Prime
Minister. However, the right to take that action is not impaired
hereby.,

CHAFTER VI. JUDICIARY

Article 76. The whole judicial power is vested in a Supreme
Court and in such inferior courts as are established by law.

{2) No extraordinary tribunal shall be established, nor shall any
organ or agency of the Executive be given final judicial power.

(3) All judges shall be independent in the exercise of their con-
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science and shall be bound only by this Constitution and the laws.
Article 77. The Supreme Court is vested with the rule-making
power under which it determines the rules of procedure and of prac-
tice, and of matters relating to attorneys, the internal discipline of
the courts and the administration of judicial affairs.
(2) Public procurators shall be subject to the rule-making power
of the Supreme Court.
(8) The Supreme Court may delegate the power to make rules
for inferior courts to such courts,
Article 78, Judges shall not be removed except by public im-
- peachment unless judicially declared mentally or physically incom-
petent to perform official duties. No disciplinary action against
judges shall be administered by any executive organ or agency.

Article 79, The Supreme Court shall consist of a Chief Judge
and such number of judges as may be determined by law; all such
judges excepting the Chief Judge shall be appointed by the Cabinet.

{2) The appointment of the judges of the Supreme Court shall
be reviewed by the people at the first general election of members of
the House of Representatives following their appointment, and shall
be reviewed again at the first general election of members of the
House of Representatives after a lapse of ten (10} years, and in the
same manner thereafter,

(3) In cases mentioned in the foregoing paragraph, when the
majority of the voters favors the dismissal of a judge, he shali be dis-
missed.

{4) Matiers pertaining to review shall be prescnbed by law.

(8) The judges of the Supreme Court shall be retired upon the
attainment of the age as fixed by law.

(6) "All such judges shall receive, at regular stated intervails,
adequate compensation which shall not be decreased during their
terms of office.

Article 80. The judges of the inferior courts shall be appointed
by the Cabinet from a list of persons nominated by the Supreme
Court. All such judges shall hold office for a term of ten (10) years

" with privilege of reappointment, provided that they shall be retired
upon the attainment of the age as fixed by law.

(2} The judges of the inferior courts shall receive, at regular
stated intervals, adequate compensation which shall not be decreased
during their terms of office.

Article 81. The Supreme Court is the court of last resort with
power to determine the constitutionality of any law, order, regula-
tion or official act.

Article 82, Trials shall be conducted and judgment declared
publicly,

(2) Where a court unanimously determines publicity to be danger-
ous to public order or morals, a trial may be conducted privately, but
trials of political offenses, offenses involving the press or cases wherein
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the rights of people as guaranteed in Chapter III of this Constitution
are in question shall always be conducted publicly,

CHAPTER VII. FINANCE

Axticle 83. The power to administer national finances shall be
exercised as the Diet shall determine.

Article 84. No new taxes shall be imposed or existing ones
modified except by law or under such conditions as law may pre-
scribe.

Article 85, No money shall be expended, nor shall the State ob-
ligate itself, except as authorized by the Diet,

Article 86. The Cabinet shall prepare and submit to the Diet for
its consideration and decision a budget for each fiscal year.

Article 87, In order to provide for unforeseen deficiencies in the
budget, a reserve fund may be authorized by the Diet to be expend-
ed upon the responsibility of the Cabinet.

(2) The Cabinet must get subsequent approval of the Diet for all
payments from the reserve fund.

Article 88. All property of the Imperial Household shall belong
to the State, All expenses of the Imperial Household shall be ap-
propriated by the Diet in the budget.

Article 89. No public money or other property shall be expend-
ed or appropriated for the use, benefit or maintenance of any religicus
institution or association, or for any charitable, educational or
benevolent enterprises not under the control of public authority.

Article 90. Final accounts of the expenditures and revenues of
the State shall be audited annually by a Board of Audit and submit-
ted by the Cabinet to the Diet, together with the statement of audit,
during the fiscal year immediately following the period covered.

{2) The organization and competency of the Board of Audit shall
be determined by law.

Article 91. At regular intervals and at least anmually the
Cabinet shall report to the Diet and the people on the state of na-
tional finances,

CHAPTER VIII. LOCAL SELF-GOVERNMENT

Article 92. Regulations concerning organization and operations
of local public entities shall be fixed by law in accordance with
the principle of local autonomy.

Article 93. The local public entities shall establish assemblies as
their deliberative organs, in accordance with law.

(2) The chief executive officers of all local public -entities, the
members of their assemblies, and such other local officials as may be
determined by law shall be elected by direct popular vote w1th.1n their
several communities,
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.Article 94. Local public entities shall have the right to manage
their property, affairs and administration and to enact their own
regulations within law,

Article 85. A special law, applicable only to one local public
entity, cannot be enacted by the Diet without the consent of the
majority of the voters of the local public entity concerned, obtained
in accordance with law.

CHAPTER IX. AMENDMENTS

Article 96. Amendments to this Constitution shall be initiated
by the Diet, through a concurring vote of two-thirds or more of all
the members of each House and shall thereupon be submitted to the
people for ratification, which shall require the affirmative vote of a
majority of all votes cast thereon, at a special referendum or at such
election as the Diet shall specify.

(2) Amendments when so ratified shall immediately be promul-
gated by the Emperor in the name of the people, as an integral part
of this Constitution.

CHAPTER X. SUPREME LAW

Article #7. The fundamental human rights by this Constitution
guaranteed to the people of Japan are fruits of the age-old strug-
gle of man to be free; they have survived the many exacting tests for
durability and are conferred upon this and future generations in trust,
to be held for all time inviolate.

Article 98. This Constitution shall be the supreme law of the
nation and no law, ordinance, imperial rescript or other act of
government, or part thereof, contrary to the provisions hereof, shall
have legal force or validity.

{2) The treaties concluded by Japan and established laws of
nations shall be faithfully observed,

Article 99. The Emperor or the Regent as well as Ministers of
State, members of the Diet, judges, and all other public officials have
the obligation to respect and uphold this Constitution.

CHAPTER XI. SUPPLEMENTARY PROVISIONS

Article 100. This Constitution shall be enforced as from the day
when the period of six months will have elapsed counting from the
day of its promulgation. _

(2) The enactment of laws necessary for the enforcement of this
Constitution, the electon of members of the House of Councillors
and the procedure for the convocation of the Diet and other pre-
paratory procedures for the enforcement of this Constitution may be
executed bhefore the day prescribed in the preceding paragraph.

£
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Article 101, If the House of Councillors is not constituted be-
fore the effective date of this Constitution, the House of Representa-
tives shall function as the Diet until such time as the House of
Councillors shall be constituted.

Article 102, The term of office for half the members of the
House of Councillors serving in the first term under this Constitution
shall be three years. Members falling under this category shall be
determined in accordance with law.

Article 103, The Ministers of State, members of the House of
Representatives, and judges in office on the effective date of this Con-
stitution, and all other public officials, who occupy positions cor-
responding to such positions as are recognized by this Constitution
shall not forfeit their positions automatically on account of the en-
forcement of this Constitution unless otherwise specified by law.
When, however, successors are elected or appointed under the provi-
sions of this Constitution, they shall forfeit their positions as a matter
of course,




CONSTITUTION OF THE EMPIRE OF JAPAN, 1889
[Meiji Constitution]* |
Promulgated on February 11, 1889; Put into effect on November 29, 1890 (based

upon the 4th paragraph of the Edict); Superseded by the Constitution of Japan
on May 3, 1947, .

Imperial Oath Sworn in the Sanctuary in the
Imperial Palace (Tsuge-bumi)

We, the Successor to the prosperous Throne of Our Predecessors, do humbly and
solemnly swear to the Imperial Founder of Our House and to Our other Imperial
Ancestors that, in pursuance of a great policy co-extensive with the Heavens and
with the Earth, We shall maintain and secure from decline the ancient form of
government.,

In consideration of the progressive tendency of the course of human affairs and
in parallel with the advance of civilization, We deem it expedient, in order to give
clearness and distinctness to the instructions begueathed by the Imperial Founder of
Our House and by Our other Imperial Ancestors, to establisk fundamental laws
formulated into express provisions of law, so that, on the one hand, Our Imperial
posterity may possess an express guide for the course they are to follow, and that, on
the other, Our subjects shall thereby be enabled to enjoy a wider range of action in
giving Us their support, and that the observance of Our laws shall continue to the
remotest ages of time. We will thereby to give greater firmness to the stability of
Our country and to promote the welfare of all the people within the boundaries of
Our dominions; and We now establish the Imperial House Law and the Constitu-
tion. These Laws come to only an exposition of grand precepts for the conduct of
the government, bequeathed by the Imperial Founder of Our House and by Our
other Imperial Ancestors. That we have been so fortunate in Our reign, in keeping
with the tendency of the times, as to accomplish this work, We owe to the glorious
Spirits of the Imperial Founder of Our House and of Our other Imperial Ancestors.

‘We now reverently make Our prayer to Them and to Our Ilustrious Father, and
implore the help of Their Sacred Spirits, and make to Them solemn ocath never at
this time nor in the future to fail to be an example to Our subjects in the observance
of the Laws hereby established.

May the heavenly Spirits witness this Our solemn Oath.

Imperial Rescript on the Promulgation
of the Constitution

‘Whereas We make it the joy and glory of Our heart to behold the prosperity of
Our country, and the welfare of Cur subjects, We do hereby, in virtue of the su-
preme power We inherit from Our Iraperial Ancestors, promulgate the present im-
mutable fundamental law, for the sake of Our present subjects and their descendants,

* The following is the semi-official translation, which appeared in Count FL. I3,
CoMMENTARIES ON THE CONSTITUTION OF THE EMPIRE OF Jaran (M. It5 transl. 1889).
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The Imperial Founder of Our House and Our other Imperial Ancestors, by the
help and support of the forefathers of Our subjects, laid the foundation of Our Empire
upon a basis, which is to last forever. That this brilliant achievement embellishes
the annals of Our country, is due to the glorious virtues of Our Sacred Imperial
Ancestors, and to the loyalty and bravery of Our subjects, their love of their country
and their public spirit. Considering that Our subjects are the descendants of the loyal
and good subjects of Our Imperial Ancestors, We doubt not but that Our subjects
will be guided by Our views, and will sympathize with all Our endeavours, and
that, harmoniously cooperating together, they will share with Us Our hope of mak-
ing manifest the giory of Our country, both at home and abroad, and of securing
forever the stability of the work bequeathed to Us by Our Imperial Ancestors.

Preamble [or Edict] (joyu)

Having, by virtue of the glories of Our Ancestors, ascended the
Throne of a lineal succession unbroken for ages eternal; desiring to
promote the welfare of, and to give development to the moral and
intellectual faculties of Our beloved subjects, the very same that have
been favoured with the benevolent care and affectionate vigilance of
Our Ancestors; and hoping to maintain the prosperity of the State,
in concert with Our people and with their support, We hereby prom-
ulgate, in pursuance of Our Imperial Rescript of the 12th day of
the 10th month of the 14th year of Meiji, a fundamental law of the
State, to exhibit the principles, by which We are guided in Our con-
duct, and to point out to what Our descendants and Our subjects
and their descendants are forever to conform.

" The right of sovereignty of the State, We have inherited from Our
Ancestors, and We shall bequeath them to Our descendants. Neither
We nor they shall in the future fail to wield them, in accordance
with the provisions of the Constitution hereby granted. ‘

We now declare to respect and protect the security of the rights
and of the property of Our people, and to secure to them the complete
enjoyment of the same, within the extent of the provisions of the
present Constitution and of the law.

The Imperial Diet shall first be convoked for the 23rd year of
Meiji and the time of its opening shall be the date, when the present
Constitution comes into force.

When in the future it may become necessary to amend any of the
provisions of the present Constitution, We or Our successors shall
assume the initiative right, and submit a project for the same to the
Imperial Diet. The Imperial Diet shall pass its vote upon it, accord-
ing to the conditions imposed by the present Constitution, and in no
otherwise shall Qur descendants or Our subjects be permitted to at-
tempt any alteration thereof.

Our Ministers of State, on Our behalf, shall be held responsible
for the carrying out of the present Constitution, and Our present and
future subjects shall forever assume the duty of allegiance to the pre-
sent Constituion.
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CHAPTER 1. THE EMPEROR

Article 1. The Empire of Japan shall be reigned over and govern-
ed by a line of Emperors unbroken for ages eternal,

Article 2. The Imperial Throne shall be succeeded to by Im-
perial male descendants, according to the provisions of the Imperial
House Law.

Article 3. The Emperor is sacred and inviolable. :

Article 4. The Emperor is the head of the Empire, combining
in Himself the rights of sovereignty, and exercises them, according to
the provisions of the present Constitutions.

Article 5. The Emperor exercises the legislative power with the
consent of the Imperial Diet,

Article 6. The Emperor gives sanction to laws, and orders them
to be promulgated and executed.

Article 7. The Emperor convokes the Imperial Diet, opens,
closes, and prorogues it, and dissolves the House of Representatives,

Article 8. The Emperor, in consequence of an urgent neccessity
to maintain public safety or to avert pubHc calamities, issues, when the
Imperial Diet is not sitting, Imperial Ordinances in the place of law.,

(2) Such Imperial Ordinances are to be laid before the Imperial
Diet at its next session, and when the Diet does not approve the said
Ordinances, the Government shall declare them to be invalid for the
future.

Article 8. The Emperor issues or causes to be issued, the Ordi-
nances necessary for the carrying out of the laws, or for the mainte-
nance of the public peace and order, and for the promotion of the
welfare of the subjects. But no Ordinance shall in any way alter any
of the existing laws.

Article 10. The Emperor determines the organization of the
different branches of the administration, and salaries of all civil and
military officers, and appoints and dismisses the same. Exceptions
especially provided for in the present Constitution or in other laws,
shall be in accordance with the respective provisions (bearing
thereon).

Article 11. The Emperor has the supreme command of the Army
and Navy.

Article 12, The Emperor determines the organization and peace
standing of the Army and Navy.

Article 13. The Emperor declares war, makes peace, and con-
cludes treaties.

Article 14, The Emperor declares a state of siege.

{2) ‘The conditions and effects of a state of siege shall be deter-
mined by law,

Articie 15. The Emperor confers titles of nobility, rank, orders
and other marks of honor.
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Article 16. The Emperor orders amnesty, pardon, commutation
of punishments and rehabilitation. : :

Article 17. A Regency shall be instituted in conformity with the
provisions of the Imperial House Law.

(2) The Regent shall exercise the powers appertaining to the
Emperor in His name.

CHAPTER II. RIGHTS AND DUTIES OF SUBJEGTS

Article 18. The conditions necessary for being a Japanese subject
shall be determined by law.

Article 19. Japanese subjects may, according to qualifications
determined in laws or ordinances, be appointed to civil or military
or any other public offices equally. :

Axticle 20. Japanecse subjects are amenable to service in the
Army or Navy, according to the provisions of law.

Article 21, Japanese subjects are amenable to the duty of pay-
ing taxes, according to the provisions of law.

Article 22, Japanese subjects shall have the liberty of abode and
of changing the same within the limits of the law.

Axticle 23, No Japanese subject shall be arrested, detained,
tried or punished, unless according to law, .

Article 24, No Japanese subject shall be deprived of his right of
being tried by the judges determined by law. :

Article 25. Except.in the cases provided for in the law, the
house of no Japanese subject shall be entered or searched without
his consent,

Article 26. Except in the cases mentioned in the law, the secrecy
of the letters of every Japanesé subject shall remain inviolate. ~

Article 27. The right of property of every Japanese subject shall
remain inviolate. :

(2) Measures necessary to be taken for the public benefit shall be
provided for by law.

Article 28, Japanese subjects shall, within limits not pre-
judicial to peace and order, and not antagonistic to their duties as
subjects, enjoy freedom of religious belief.

Article 29, Japanese subjects shall, within the limits of law,
enjoy the liberty of speech, writing, publication, public meetings and
associations. :

Article 30. Japanese subjects may present petitions, by observing
the proper forms of respect, and by complying with the rules special-
ly provided for the same,

Article 31. The provisions contained in the present Chapter
shall not affect the exercises of the powers appertaining to the Em-
peror, in times of war or in cases of a national emergency.

~ Article 32. Each and every one of the provisions contained in the
preceding Articles of the present Chapter, that are not in conflict
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with the laws or the rules and discipline of the Army and Navy, shall
apply to the officers and men of the Army and of the Navy,

CHAPTER III. 'THE IMPERIAL DIET

Article 33. The Imperial Diet shall consist of two Houses, a
House of Peers and a House of Representatives.

Article 34, The House of Peers shall, in accordance with the
Ordinance concerning the House of Peers, be composed of the mem-
bers of the Imperial Family, of the orders of nobility, and of those
who have been nominated thereto by the Emperor.

Article 35, The House of Representatives shall be composed of
Members elected by the people, according to the provisions of the
Law of Election, .

Article 36. No one can at one and the same time be a Member
of both Houses,

Article 37. Every law requires the consent of the Imperial Diet.

Article 38. Both Houses shall vote upon projects of law sub-
mitted to it by the Government, and may respectively initiate pro-
jects of law. :

Article 39. A Bill, which has been rejected by either the one or
the other of the two Houses, shall not be brought in again during
the same session.

Article 40. Both Houses can make representations to the Govern-
ment, as to laws or upon any other subject. When, however, such rep-
resentations are not accepted, they cannot be made a second time
during the same session.

Article 41. The Imperial Diet shall be convoked every year,

Article 42. A session of the Imperial Diet shall last during three
months. In case of necessity, the duration of a session may be pro-
longed by the Imperial Order.

Article 43. When urgent necessity arises, an exiraordinary ses-
sion may be convoked in addition to the ordinary one.

(2) The duration of an extraordinary session shall be determined
by Imperial Order.

Article 44, The opening, closing, prolongation of session and
prorogation of the Imperial Diet, shall be effected simultaneously for
both Houses.

(2) In case the House of Representatives has been ordered to dis-
solve, the House of Peers shall at the same time be prorogued.

Article 45. When the House of Representatives has been ordered
to dissolve, Members shall be caused by Imperial Order to be newly
elected, and the new House shall be convoked within five months
from the day of dissolution,

Article 46, No debate can be opened and no vote can be taken
in cither House of the Imperial Diet, unless not less than one-third
of the whole number of Members thereof is present,
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Article 47, Votes shall be taken in both Houses by absolute
majority. In the case of a tie vote, the President shall have the casting
vote, ‘

Article 48. The deliberations of both Houses shall be held in
public. The deliberations may, however, upon demand of the
Government or by resolution of the House, be held in secret sitting.

Article 49. Both Houses of the Imperial Diet may respectively
present addresses to the Emperor.,

Article 50, Both Houses may receive petitions presented by sub-

jects,

Article 51. Both Houses may enact, besides what is provided for
in the present Constitution and in the Law of the Houses, rules neces-
sary for the management of their internal affairs.

Article 52. No Member of either House shall be held responsible
outside the respective Houses, for any opinion uttered or for any
vote given in the House. When, however, a Member himself has
given publicity to his opinions by public speech, by documents in
print or in writing, or by any other similar means, he shall, in the
matter, be amenable to the general law,

Article 53. The Members of both Houses shall, during the ses-
sion, be free from arrest, unless with the consent of the House, ex-
cept in cases of flagrant delicts, or of offenses connected with a state
of internal commetion or with a foreign trouble.

Article 54. The Ministers of State and the Delegates of the
Government may, at any time, take seats and speak in either House.

CHAPTER IV. THE MINISTERS OF STATE AND
THE PRIVY COUNCIL

Article 55. The respective Ministers of State shall give their
advice to the Emperor, and be responsible for it.

(2) Al Laws, Imperial Ordinances, and Imperial Rescripts of
whatever kind, that relate to the affairs of the State, require the
countersignature of a Minister of State.

Article 56, The Privy Councillors shall, in accordance with the
provisions for the organization of the Privy Council, deliberate upon
important matters of State, when they have been consulted by the
Emperor.

CHAPTER V. THE jJUDICATURE

Article 57. The Judicature shall be exercised by the Courts of
Law according to law, in the name of the Emperor.

(2) The organization of the Courts of Law shall be determined
by law.
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Article 58. The judges shall be appointed from among those, who
possess proper qualifications according to law. '

(2) No judge shall be deprived of his position, unless by way of
criminal sentence or disciplinary punishment. 7

(3) Rales for disciplinary punishment shall be determined by law.

Article 59, Trials and judgments of 2 Court shall be conducted
publicly. When, however, there exists any fear, that such publicity
may be prejudicial to peace and order, or to the maintenance of
public morality, the public trial may be suspended by provisions of
law or by the decision of the Court of Law.

Article 60, All matters, that fall within the competency of a
special Court, shall be specially provided for by law.

Article 61, No suit at law, which relates to rights alleged to have
been infringed by the illegal measures of the administrative author-
ittes, and which shall come within the competency of the Court of
Administrative Litigation specially established by law, shall be taken
cognizance of by a Court of Law,

CHAPTER VI. FINANCE

Article 62, The imposition of a new tax or the modification of
the rates (of an existing one) shall be determined by law.

(2} However, all such administrative fees or other revenue hav-
ing the nature of compensation shall not fall within the category of
the above clause.

(8) The raising of national loans and the contracting of other
liabilities to the charge of the National Treasury, except those that
are provided in the Budget, shall require the consent of the Imperial
Diet,

Article 63. The taxes levied at present shall, in so far as they are
not remodelled by a new law, be collected according to the old sys-
tem. .

Article 64, The expenditure and revenue of the State require
the consent of the Imperial Diet by means of an annual Budget.

{2) Any and all expenditures overpassing the appropriations set
forth in the Titles and Paragraphs of the Budgst, or that are not
provided for in the Budget, shall subsequently require the approba-
tion of the Imperial Diet.

Article 65. The Budget shall be first laid before the House of
Representatives.

Article 66, The expenditures of the Imperial House shall be
defrayed every year out of the National Treasury, according to the
present fixed amount for the same, and shall not require the consent
thereto of the Imperial Diet, except in case an increase thereof is
found necessary,

Article 67. Those already fixed expenditures based by the Con-
stitution upon the powers appertaining to the Emperor, and such
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expenditures as may have arisen by the effect of law, or that apper-
tain to the legal obligations of the Government, shall be neither re-
jected nor reduced by the Imperial Dijet, without the concurrence
of the Government.

Article 68. In order to meet special requirements, the Govern-
ment may ask the consent of the Imperial Diet to a certain amount as
a Continuing Expenditure Fund, for a previously fixed number of

ears.

Article 69. In order to supply deficiencies, which are unavoid-
able, in the Budget, and te meet requirements unprovided for in the
same, 2 Reserve Fund shall be provided in the Budget.

Article 70. When the Imperial Diet cannot be convoked, owing
to the external or internal condition of the country, in case of urgent
need for the maintenance of public safety, the Government may take
all necessary financial measures, by means of an Imperial Ordinance,

(2) In the case mentioned in the preceding clause, the matter
shall be submitted to the Imperial Diet at its next session, and ifs
approbation shall be obtained thereto.

Article 71, When the Imperial Diet has not voted on the Budg-
ct, or when the Budget has not been brought into actual existence,
the Government shall carry out the Budget of the preceding year.

Article 72. The final account of the expenditures and revenues
of the State shall be verified and confirmed by the Board of Audit,
and it shall be submitied by the Government to the Imperial Diet,
together with the report of verification of the said Board.

(2) The organization and competency of the Board of Audit shall
be determined by law separately.

CHAPTER VII. SUPPLEMENTARY RULES

Article 73. When it has become necessary in future to amend
the provisions of the present Constitution, a project to the effect shall
be submitted to the Imperial Diet by Imperial Order [=command].

(2) In the above case, neither House can open the debate, unless
not less than two-thirds of the whole number of Members are pres-
ent, and no amendment can be passed, unless a majority of not less
than two-thirds of the Members present is obtained.

Article 74, No modification of the Imperial House Law shall be
required to be submitted to the deliberation of the Imperial Diet.

(2) No provision of the present Constitution can be modified by
the Imperial House Law.

Article 75. No modification can be introduced into the Constitu-
tion, or into the Imperial House Law, during the time of a Regency.

Article 76. Existing legal enactments, such as laws, regulations,
Ordinances, or by whatever names they may be called, shall, so far

as they do not conflict with the present Constitution, continue in
force.
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(2) All existing contracts or orders, that entail obligations upon

the Government, and that are connected with expenditure,
come within the scope of Article 67.

shall

A VERY BRIEF INTRODUCTION TO THE
JAPANESE LANGUAGE

Japanese is a bpique language. The nearest group of languages
in terms of gram includes the Korean and the Mongolian
languages and those™of the Siberian natives. They are very dif-
ferent, however, in terms of pronunciation and some other aspects
of the language. Contrary\{o an assumption held by many in the
West, the Japanese language is fundamentally different from
Chinese in terms of grammarand pronunciation, although the
Japanese writing system utilizes Chinese characters,

1. Letters
The Japanese use both Chinese characiets (kanji) and a system
of phonetic signs called kana. \
uri

(a) Kanji were introduced to Japan d
seventh centuries from China via Korea. :

One of the peculiarities of the Japanese use of Chinese charac-
ters is that the same character may be pronounced in“g number
of different ways, which may be classified into two major
One retains the old Chinese pronunciation (o), the other i the
new pronunciation given to the character by the Japanese (sfba\t%)k
Let me give an example. When they imported a Chinese chara
ter X (=dog), they learned that it was then pronounced as
ken. They also found that it denoted a species of animals which
they had called inu. Thus they pronounced this character either
as ken or as inu.

The Chinese pronunciation changed historically by usage.
Consequently, some Chinese characters have acquired more
than one on reading. Also, a single Chinese character could
have denoted several things for each of which there was a distinct
word in Japanese. Thus the same kanji may now have several on
and/or several kun readings.

(b) Kana are phonetic signs invented by the Japanese to adapt
the kanji to Japanese, which has a complex pattern of gram-
matical endings not encountered in Chinese.

There are two sets of kana, hira-gana and kate-kana. One set is

g the sixth and
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[11.] THE SDF's ROLE IN, AND
RESPONSE TO, INTERNATIONAL
CONTRIBUTION

Under new intemnational conditions following the end
of the Cold War, the situation is heading for one in
whith higher expecrations are pinned on the Unired
Marions than ever before to perform its function of
mainczining peace and security of the internasional
sociery. As regards UN. peacekeeping activities, Ja-
pan has been making contributions mainly in finan-
cial terms. In order to maintain peace and prosperity
of the international community into the future, how-
evet, it is indispensable for chis country ro make con-
tributions not only in financial serms bur also in terms
of personnel, It is this country's inrernasional obliga-
tion to make such contriburions in inrernacional soci-
ety and the maintenance of peace and security of in-
ternational sociery thus rendered by UN, peace-
keeping activities is, in return, conducive ro Japan's
own securiry.

With the [1901] Gulf crisis as an oppormunity, ja-
pan disparched its minesweeping force to the Persian
Gulf, and after a cease-firs was fum‘laﬂy enforced,
Japanese mineswespers conducted removal and dis-
posal of the remaining mines in the Persian Gulf.
This was the SDF's first international contribudon in
terms of personnel, and it helped Japan to win carrain
understandh'ng and apprectaton, at home and abroad,
for irs arrirnde on eontributions o international
peace. Furthermore, Japan made stacueory prepara-
tions in order o contribuse more positively chan be-
fore to international efforts for the cause of peace in
the internarional communiry. ..,

1. Statwlory Framework for International Contribution

(1) Internacional Peace Cooperation Law

Japan has long been cooperating with the United
Mations in its pracchesping activides, bur its coop-

erazion has chiefly been limited co the financial aspect
except when it dispatched election monitors to MNa-
mibla and Nicaraguz in terms of cooperation by per-
sonnel,

Since the Guif crisis, the Japanese government,
with the sim of contributing more positvely than
before ro the international community, pardcularicy
in terms of personnel, submitted ro the extraordinary
session of the Dier in the fall of 1992 the "Bill Con-
cerning Coaperarion for Unired Nations Peacekesp-
ing Operations and Other Operations” (Inzetnarional
Peace Cooperation Bill), The bill was designed ro
consolidare 2 domestic setup so that Japan could co-
operate in United Narions peacekeeping operations
and others appropriately and prompely. The bill was
enzcred in the ordinary session of the Diec in June
1952, and was put in force in August of the same year,

In the course of Diet defiberations, there were dis-
cussions 25 1o whether disparches of SDF units
abrozd for cooperation in ULN. peacekeeping opera-
tions might constitute “use of force,” which is prohib-
ired by the Constirurion. However, U.N. peacekeep-
ing operations are not intended to testore peace by
forceful means but o secure cease-fires through the
authority and persuasior: of the UN,, from 2 neueral
and non-compulsory standpoint, in praconditon thar
an -agreement on the czase-fire has been reached
among the pardes to a conflict and that they have
agreed on the actvities of the pearekeeping opera-
dons. On the basis of this recognition, the Inrerna-
tional Peace Cooperation Law was legislaeed in line
with the basie guidelines concerning participation in
peaceheeping forces {the so-called Five Principles).
The SDFs cooperation for U.N, peacekeeping op-
erations conducted under the Law, therefore, will
never entall the possibility of the "use of force” or the
"dispatch of armed forees to foreign counmies for the
purpese of using force” as prohibiced under Article o
of the Constitution.
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Japan v. Sakata (The Sunakawa Case)”
8g Hanrei taimuzu 75; 90 Hanrei taimuzu 72

(Tokyo D. Cr, March 39, 1959)
Translated by Charles R. Stevens and Kazunobu Takahashi

Judgment

The defendants, Sakata Shigers, Sugano Katsuyuki,
Takano Yasutars, Eda Fumie, Tsuchiyz Gentard,
Muré Gunichirs, and Shiine Tokuzd are hereby
found to be not guilty with respect to all charges
brought againat them.

Reasons

The gist of the allegacions against the defendanes in
this case is as follows: Thar ar abour 5:30 A4, July 8,
1957, the Tokyo Procurement Agency, after having
properly obrained the permission of the Prime Min-
ister vo use land in accordance with the Special Meas-
ures Law concerning Uses of Land o Implement the
Administrarive Agrecment under Arvicle ITT of the
Securiry Treaty berween Japan and the Uniced Srates
of America’ and the Land Expropriation Law,” began
a (land) survey of the privace lots within che Tachi-
kawa Airfield {locared in Town of Sunakawa, Distrier
of Kirarama, Tokyo) which was being used by the
United States Air Force; thar from the eatly morning
of the same day, more than one thousand peapie con-
stituring the members of Sunakawa Alliance Against
Base-Expansion and the members of various lzbor
unions, student organizations and other groups who
supported the Alliance, had assembled ousside che
fence of the northern boundary of said air feld and
staged 2 vigorous demonstration against the intended
expansion of the base; that some of the demonsrrators
had destroyed the fence at the northern tip of the
runway for several tens of merers; that between ap-
proximarely 10140 AM. and approximately ngo Az
of the sams day, the defendants Sakara Shigeru, Su-
gano Katsupuki, Takano Yasutard, Eda Fumio, Tsu-

*Reprinted by pesenission of the erans!

t. Law No. 130, t952
% Tochi Shisyshs, Law Mo, 219, 1951

chiya Geneard, and Muté Gunichirs, without due
canse, in concert with approximarely 300 other par-
ticipants, through the bole in the fence entered 4.5
roeters into the said Tachikawa Aicfield which was an
area in use by the United States Armed Forces, en-
trance into which was prohibited; char between ap-
proximately 10:30 A.M. and approximarely 150 AM.,
the defendant Shiino Tokuzd, whe participated in
the demonstration as 2 member of the National Rail-
way Labor Union, without due cause, entered 2.3
meters through the same broken part of the fence into
said Airficld, which was an area in use by the Uniced
Srares Armed Forces, the entrance into which was
prohibiced.

In consideration of [the testimony in court of
many witnesses, the restimony of defendancs, che spar
inspection records and ether evidence including 2
document submitred by the Commander of che
United Seates Military Police to the Chief of the
Tachikawa Police, and various kinds of photographs
and modon picrures, 2 description of which s omit-
ted) this court finds that berween approximately ro:30
or10:40 AM. and approximately n:oo a.M., the defen-
dants Sakata Shigeru, Sugano Kaesupuld, Takano
Yasutard, Eda Fumio, Tsuchiya Genrard, and Muto
Gunichird withour canse, in cooperation with each
other, entered 4.5 meters into the Tachikawa Airfield
jocared in Town of Sunakawa, District of Kitatama,
Tokyo, said Airfield being an area in use by the
United Stares Armed Forces, the entrance into which
was prohibired; and that berween approximately 10130
M. and approximarely 130 A, che defendant Shi-
ino Toluzs, without due cause, enrered 2.3 meters
ineo said Airfeld.

The zbovementoned facts fall wichin the purview
of Article 2 of the Special Criminal Law to Imple-
menz the Administradive Agreement under Article I
of the Security Treary berween the Unired Scaces of
America and japan (hereinafrer referred ro as the
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“Special Criminal Law™}." This article purpors o
punish the ace of entering or nor leaving when re-
quested to do so a place where entrance is prohibited
in order o secure [non-incerference with] actions,
living conditions and ocher activides of United Scares
woops and their support personnel within certzin fa-
cilities and areas used by the United Stazes Armed
Forces stationed in our country as the resule of the
U.5.—Japan Securicy Treacy, A general ciminal Jaw
provision corresponding to the Special Criminal Law
Arricle is Ardele i (32) of the Minor OHfences Law
which purports 1o punish 2 person who has entered 2
place where entrance is prohibired.* Hence, it can be
seen that Article 2 of the Speeial Criminal Law has a
special law/general law relationship with the above
mentioned provision of che Minor Offenses Law.
Moreover, comparing the relative weight of punish-
ment imposed by the ewe laws, we find that che Mi-
nor Offenses Law imposes only derention or minor
fine {(both punishments may be remirred or com-
bined, according o che cireumstances}, whereas Ard-

3. «o . Law Do, 138, 1952, a5 amended:

Artcle 2. A person who, withour due czuse, enters any place the
enrance inte which is prahibited or does nor leave any place
when requested 1o do so, within faciliies or areas in wse by the
Dniced Seares Armed Forces (Facilicies or arcas as defined in parzs
graph 1, Article I of che Ag ) shall be d to penal
serviude {choeki) far a0t more than one pear or a fine of noc
mere than k060 yen or 3 minar fine, provided thar the Griminal
Code (Law No. 45, 1907} shall 2pply when it contains provisions
punishing the same offense.

"Penal servitude” in Japanese law consises of confinement in a
prison and the pecformance of foreed labar for 2 rerm of from one
month to fifreen years Criminat Code art, 2.

4 Keihanizihis, Law No. 39,1948, Ardele 1 {32} reads 2s follows:

Amtidle 1. A person referred 1 In the Following irerns shall be
punished with penal decention ac wich 2 minar fine...,

{32) 2 person who wichour due cause huas enered into a place
the entrance into which is prohibited or onto the rice paddies or
fields of anether person,

Ocher acts prohibized by the same Arricle include hiding in
inhahirable buildings, arrying dang Weapons, vagrancy,
disordecly conducr or annoying others in public, nuisance conduce
relaced to naise, cxplosi and pollution, mist of ani-
mals, exhibidonism, peepingromism, ere. “Penal derencion” (k-
i} in Japanese law is confinement in 2 heuse of derention for

ane day ar mace buc less chan thirey dayx. Criminal Code are. 16,

cle 2 of the Special Criminal Law imposes imprison-
ment for not more than one year or a fine of not more
than 2,000 yen or a minor fine. Thus, the laceer Jaw
imposes 2 heavier punishment than the former. This
difference in weight of punishment can be viewed 2z a
restlde of an intention to provide more adequate pro-
section for the legal interest of noninterference with
the facilities ot areas in use by the United Scares
Armed Forces than for the same kind of interest of
the general public, based on the premise that the for-
me fzgal incerest is more imporeant than the lareer, I
the stationing of American troops in our counery is
not in conflict with our Constitution, the different le-
gal treatment berween the facilicies and areas occupied
by the United States Armed Forces and those of che
general public is hardly worth consideradion, but if

such starioning is impermissible under the provisions

of the Constirution, Article 2 of the Special Criminal

Law will be an improper provision imposing, without
due cause, a heavier punishmenc upon onr people than
in the general case provided for in the Minar Offenses
Law. If such be the case, we can only declare that Arti-
cle 2 of the Special Criminal Law violates che applica-
ble provision of the Constitution and, consequently,
also violates Article 31 of the Constitution which pro-
vides thar no person shall be punished excepr accord-
ing to procedure estabiished by law. Therefore, we will
proceed to examine these points below.

In Acticle g, the Japanese Consdruton not only
renounces war and the threat or use of force forever as
2 means of carrying out 2 nadonal policy, bur also re-
Jjeees the right of belliperency [kisenken) of the stare.
To give subseance ro these aims, it provides that land,
sea and air forces, as wel} as other war porendal, will
never be maintained. Thar is to say, this Aricle, al-
though not denying the right of self-defense, is in-
tended (aside from prohibiting wars of aggression) ro
prohibir using war porendal for self-defense and also
the maintenance of war porendal for self-defense. The
provision is based upon the desire of our people thar
"never again shall we be visited wich the horrors of
wat through the action of government,” thar “[wle,
the japanese peapie, desire peace for all dme 2nd are
deeply conscious of the high ideals controlling human
relationships (namely, the ideal of international coop-
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eration for world peace that is the goal of the Charter
of the United Nations) and we have determined ro
preserve our security and existence, trusting in the
juscice and faith of the peace-loving peoples of the
world.” Japanese Const. Preamble. In other words, it
is based on a determination by our people that war is
an offense against international peace organizations,
that ony security and existence will be preserved by
relying on military measures taken by the interna-
donal police forces of such organizations, or, at jeast,
that, making the vomost compromise with realiry, aur
secucity and existence would be preserved by relying
on milicary securicy measures undertaken by the Se-
curity Council, an organ of the United Nations which
has as its purpose becoming such an international
peace organization. It must be said, therefore, that
this provision not only performs the negative funcrion
of assuring foreign nations of our reconsideration of
our past milicarisdc and aggressive policies, but also
represents a Jofey ideal and an heroic resolve thar we
will be the vanguard in reslizing ever-lasting world
peace based on justice and order, Consequendy, in-
terpretation of Article 9 should be based upon 2 full
consideradon of these Constirutional principies, and
not upon the basis of 2 merely formalistic and con-
ceprualistic understanding of its language. Further-
more, its interprecadon should not, of course, be af-
fected by the policy consideration thar the stztoning
of United States troops in our counmy is necessaty to
protect our cobntry’s security and existence against a
“vacuwm” simnsdon without armed forces resulting
from the withdrawal of che Allied Qccupation Forces
after the coming into force of the Treary of Peace,
and therefore, that such starioning is necessary for
purposes of our self.defense.

Now, we will examine the relationship berween
the scationing of the United Stares troops and Article
9 of the Constitution. If such stationing is based upon
a recommendation or order from an organ of the
United Nadons with which, a5 mentioned above,
our country has acrually encrusred the preservation of
its security and existence, and if such stadoning is for
the purpose of defending our country against armed
astack from without, it may noc fall within che mean-
ing of the maintenance of war porental, which is

forbidden under che first senrence of Arricle o{z) of
the Constiturion. United States Armed Forees, how-
ever, are stationed in our country zs the result of 2
request by our country, which request was accepred
by the United States of America, ro the effect char
America dispose its armed forces to defend against
an armed aceack wpon our country. Such forces have
the purpose of conedbuting to the maintenance of
inrernacional peace and security in the Far East and 1o
the security of Japan against armed artack from wich-
auz, indluding assistance ro put down large-scale
internal riots amd disturbances in Japan, caused
through instigation or intervention by an ousside
power or powers. Security Treaty with Japan art. I
(1952)." Qur counery provides the United States wich
the facilities and areas necessary to carry our such
purposes. Administrative Agreement with Japan ar.
(1) (152). Congequenty, United Staces woops
stationed in Japan might not merely be used for de-
fense against armed armacks upon our counery or for
assisting in pucting down internal Hors and the like,
but mighr also be ordered ourside the territorial imits
of Japan 1o contribuce to the maintenance of interna-

8. {151} 3 U.S.T. ar 3331, T.LAS. No. a4gt ar 5. Arricls | of
the Securitp Treary wich Japan (1982} reads as follows:
Japan granes, and che United Staces of Ameries azeepts, the righs,
upen the coming into farce of the Treary of Peace and of this
Teeary, w dispose Uniced Staees land, air and sez forces in and
about Japan. Such forees may be wrilized o concribure to the
maintenance of international peace and securiy in the Far Base
and to the security of Japan aguinst armed artack from withour,
including assiseance given at the express request of the Japanese
Guovernment o pur down karge salz internadonal riots and dis-
nurbances in Japan, caused chrough instigzdion er incervendon by
an ounside pawer or powert

9. Feb, 28, 1952 (1932) 2-US.T, 3341, T.LAS. No. 2402 ar 4.
Artde I (1) of the Administrative Agreement with Japan reads
as follows:

. Japan agrees to grant to the United Staces the use of the fa
cilivies and areas necessary o carry ous the purposes stared in Ar-
ticle 1 of the Security Treary. Agreements a5 o specific facilices
and areas, not already reached by the two Governmenss by che
effective date of this Agrecment, shall be concloded by the owe
Gor hrough the Joint Committee provided for in Arm-
cle XXVT of this Agreement. “Facilities and areas” inclads exist-
ing fernishings, equipment and fixtures necessary vo the operaion
of such fclides and areas.

1
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zional peace and security in the Far Bast when in the
opinion of the Unired Staces a situarion is developing
into an armed arsack. Thus, to use suckh eroops out-
side the territory of Japan will be necessary from a
stracegic viewpoint. Needless to say, once this hap-
pened, the facilities and arcas provided by our comnery
within its territory will be used for the milicary activ-
iy of the United Stares Armed Forces, and it canmot
be said thar there is no danger of our country being
involved in an armed conflict with which it has no
connection or that there is no danger of the horrors of
war being visited upon our country. Therefore, the
question has arisen whether this action of our gov-
ernment in pecmirting in the Security Treary the sta-
toning of the United Srares troops (which involves
the possibility of courting such 2 danger) is contrary
to the spirit of the Consticution to the effect thar we
are “resolved that never again shall we be visired with
the hostors of war through the action of government.”

Purring this point aside, however, let us consider
the cate upon which our councry premised ies entry
into the Secarity Treary, 2 case in which United
States Armed Forces were used to contribute to the
secutity of our comntry against armed arcack from
without. Sinee the United States Armed Forces bear,
under the Secusity Treary, no legal obligarion ro de-
fend our country against armed arack from withoor
(it goes without saying that our country has no right
1o exercise command and control over the United
Stares troops), there is probably no legal guarantee
thar cur country’s request will necessarily be heeded.
When we consider, however, the matives leading
the eonclusion of the Treaty, the process of negotia-
tion, the politcal, economic and military close pare-
nership between the two countries 2nd their commen
inerest, we can safely expect that there is acrually »
very real possibility of an immediare deploymeat by
the United Stares of izs troops to defend our country
in response to our country’s request. This may be
fully expressed in Article 24 of the Adminiscrative
Agreemens (1952) which provides that “in the event of
hostilities, or imminently threatened hostilides, in the
Japan area, the Governments of che Unired States
and Japan shall immediately consule togecher with 2
view to taking necessary joint measures for the de-

fense of thar area and for carrying our the purposes of
Article ] of the Securiey Treary.”

The statoning in our country of Unired States
troops in the fashion deseribed above is based not on
2 unilateral inrent on the part of che Uniced States
but on a mumal meeting of the minds, namely, che
request of eur Gevernmene and the acceptance of the
Uniced Srares Government. Consequently, it can be
sa2id that the stadoning of the United Seates mwoops
results from the acton of our Government, This is
becanse the stationing of the troops is not possible
unzl our country requests it, provides facilities and
areas, shares expenses, and renders other cosperacion.
When we consider the real substance of these matters,
we cannot help but conclude that ro allow the United
States Armed Forces to be statianed in our country for
pucpose of our self-defense against armed attacks from
without is equal zo the maintenance of land, sta 2nd air
forces and ather war potential which is prohibited un-
der the fiest sentence of paragraph 2 of Article 5 of the
Japanese Constitution, regardless of whether or not
our country has the righe to exercise command over
them, and whether or nar they have 2 duty ro go into
action, We cannor tefrain from holding that the stz-
tHoning of United Stares Armed Forces in our country
is not permissible under the Consdrurion.

Needless to say, to the extent that the Securiry
Treary and the Adminiscative Agreement continae in
force, our country bears an international law obligation
to ler the Unired Scates starion its troops in our coun-
try, to provide them with the necessary bases, and to
secure rranguilticy with eheir facilides. But since, as
peinted aut above, the starioning of the United Stares
troops in our country violares the firsr clause of para-
grzph 2 of Ardicle 9 of the Conszitution and is imper-
missible and since there is no logical reason why legal
interests concerning tranquillity within the facilies
and areas occupied by them should receive more civil
and criminal protection than does the same kind of le-
gl incerest of the general public, the provisians of Ar-
ticle 2 of the Special Criminal Law which impose upon
the people criminal sanctions which are heavier than
those impased by the Minor Offenses Law muse be
said to be void by reason of cheir violadon of Arricle 31
of the Constiurion which provides that no person
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shall receive criminal Pu.nishment except n:cordi.ng w0
procedure established by law,

Wherefore, cach and every one of the allegations
against the defendants doss not constirute the alleged
crime specified in the counts of che informarion; and
this courr declares said defendancs to be not guiley in
accordance with Ardele 336 of the Code of Criminal
Procedure.

Judgment :n:er:d as srat:d H.IJDVL
March 30, 1959

Tokyo Discricr Courr, 13ch Crim. Dept,
Chief Judge Date Akio

Judge Shimizu Shunzé
Judge Martsumoto Ichizs

Sekata v. Japan (The Sunakawa Case)*
13 Keishii 3225
(Supreme Ct., Grand Bench, rg5p)
Translared by Charles R. Srevens and Kzzunobu Takahashi

Whereas, an appeal’ has been lodged by the Prose-
cutor against the decision in the first instance pro-
nounced by the Tokyo Disticr Court on March 30,
1959 in the case of the alleged violadon of the Special
Criminal Law Enacted in Consequence of the Ad-
ministrative Agreement under Article ITT of the Secu-
rity Treaty berween Japan and the United Scates of
America, brought against the above-mentioned de-

fendants, therefore, this courr renders its decision 2
follows:

Judgment

The decision below is vacared.
The case is remanded to the Tokyo Distrier Coure.

Reasons

Regarding the reasons for appeal [jokoka shii] sub-
mitted by Nomura Saran, Chief Prosecuzor, Tokyo
District Prosecurar’s Office:

The substance of the decision below is thar Arsicle
2 of the Special Criminal Law Enacted in Conse-
quence of the Administrative Agreement under Arti-
cle TIT of the Security Treaty between Japan and the

*Reprinted by permission of the translators.

1 When 2 law Is declared vnconsdonionat ar che Diswrier
Coure level, a direcr appeal is available to the Supreme Court
without the naed of finst appealing o the intenmediare High
Cour of Appeals. Se¢ Rules of Critn. Proc. Art 254(1).

United States of America is null and void, as it con-
tradicts Article 3t of the Constitution on the premise
that the smtioning of United States armed forces in
Japan contravenes the provisions of the first pare of
paragraph 2, Arcle g of the Consdrurion and,
therefore, cannor be permited to stand,

1. The Cours will first examine the meaning of the
first pare of paragraph 2, Arscle g of the Constitution.
Tt may be stated at che beginning that Arricle g of the
Constitution was promulgated with a sincere desice
for lasting peace by the people of Japan who, in con-
sequence of che acceptance of the Porsdam Declara-
tion as 2 resuit of the defear of our country and re-
flecting upon the errors of milirarsdc activities
commicred by the government in the past, have firmly
resolved cthar never again shall we be visited wich the
horrors of war through the action of the government.

Thus, chis Ardcle rencunces the so-called war and
prohibics ehe maintenance of the so-called war peren-
tial, bur cercainly there is nothing in it which would
deny che righc of self-defense inherent in our nadon
as a sovereign power. The pacifism advocared in our
Constiturion was never intended to mean dafense-
lessness or nonresistance. . . .

In view of this ic is enly narural for our country, in
the exercise of powers inherent in a scate, ro maincain
peace and security, co take whatever measures may be
necessary for self-defense, and eo preserve its very ex-
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istence. We, the peagle of Japan, do not mainsain the
so-called war potential provided in paragraph z, Arci-
cle o of the Constitution, bue we have determined to
supplement the shorrcomings in our natonal defense
resulting therefrom by trusting in the justice and faich
of the peace loving people of the world, and chereby
preserve our peace and existence.

"This, however, does not necessarily mean that our
recourse is Himired to such military security measures
as may be underzaken by an organ of the United Na-
tions, such as the Securdry Council, a5 stated in the
original decision. It is needless to say that we are free
1o choose wharever method or means deemned appro-
priste 1o accomplish our abjectives in the lighe of the
actual international sinsarion, as long as such meas-
ures are for the purpose of preserving peace and secu-
ity of our country. Article 9 of the Constitution does
not at all prohibit our country from seeking a guar-
antee from another country in order to maintain the
peace and security of the counzry. . ..

2. The next point in issue is whether che smtioning
of the United States armed forces in Japan is contrary
to the purpore of Article g, paragraph 2, Article 08 and
the Preamble of the Constiration. Insomuch as che
srationing of the United Stares troops in Japan is
predicaced upen the Security Treary berween Japan
and the Unired Stares, now under consideratian, de-
termination of the constitutionality of this reaty must
of necessity precede the dececminagion of this poinc,

“T'he Security Treary was concluded on the same
day as the Treary of Peace with Japan (Treary No. 5,
23 April 1952) and it maintains 2 very dose and in-
separable relarionship with that treary. That is to say,
under the proviso contained in Article 6{a} of the
Treary of Peact, It is stated chat "Norhing in this pro-
vision shall, however, prevent the sradoning ot reten-
tion of forzign armed forces in Japanese territory un-
der or in consequence of any bilareral or multilareral
agreements which have been or may be made berween
one or more of the Allied Powers,” thus, recognizing
the stadoning of foreign troops within the territorial
timits of Japan, The Securicy Treary is 2 treary con-
cluded between Japan and the United Stares regard-
ing starjoning of the United States armed forces, the

foreign armed forces recagnized in the above provi-
sion of the Treaty of Peace. This provision was ap-
proved and signed by 2 majoricy of forty countries our
of sixry United Nations couneries.

According  the Preamble of the Japan-United
States Security Treaty, the Treacy of Peace recog-
nizes that in consideradon of the fact that Japan will
not have the effective means to exercise its inherent
right of self-defense at the dme of coming inro force
of the Treary of Peace, and since there is 2 necessity
of coping with the danger of irresponsible milicarism,
that Japan, as 2 sovereign nation, has the right o en-
ter into colleetive security arrangements. Further, the
Charter of the United Nations recognizes thac all na-
dons possess an inherent right of individual and col-
lective self-defense. It is clear, therefore, that the pur-
pose of the Japan-United States Security Trearty is to
provide, as a provisional arrangement, for the defense
of Japan, and to stipulate matvers necessary ro insare
the safety and defense of our country, such a5 grant-
ing of the right to the United States to deploy i
armed forces in and abouc Japan to guard againsc
armed arrack upon the country. . ...

In the formuladon of the treaty, the Cabinet of the
Japanese Government ther in power, negotiated with
the United States on a number of occasions in accor-
dance with the Constitutionzl provisions, and Enally
concluded the same as one of the most important na-
tional policies. It is also well-accepred public knowl-
edge that, subsequent therero, the question of whether
the weary was in accord with the Consdrarion was
carefully discussed by both Houses and finally ratified
by the Dier as being a legal and proper reaty.

“The Security Treaty, therefare, as staced before, is
fearured with an exrremely high degree of political
considerarion, having bearing upon the very existence
of our country as 2 sovereign power, and any fegal
derermination as ro wheeher the content of the treaty
is constiracional or not is in many respects insepara-
bly related to the high degree of political considera-
tien or discrenonary power on the part of the Cabinet
which coneluded the weacy and on the part of che
Diez which approved ic. Consequently, as a rule, there
is a cercain element of incomparibilicy in the process
of judicial determinacion of s constinetionality by 2
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court of jaw which has 15 its mission the exercise of
the purely judicial function. Accordingly, unless the
said weaty is obviously unconstrrional and void, it
falls outside che purview of the power of judicial re-
view granred to the court. It is proper to construe that
the question of the determination of its consrimdon-
aliry should be left primarily to the Cabiner which has
the power to conclude treaties and the Diet which has
the power to radfy chem; and ultimarely to che politi-
eal tonsideradion of the people with whom vests the
sovereign power of the nation. . . -

3. Accordingly, the Courr in proceeding to deliber-
ate over the Security Treaty relating to the stadoning
of the Uniced States armed forces and the provisions
of the Adminiseradve Agreement based on Article 3
of che said treacy, finds that these Seenrity Forces are
foreign troops, and nasurally they are nor 2 war po-
tential of our country. All command and supervisory
authorities are vested in the United Staees, and fur-
thermore, i is clear that our country has no right to
command or supervise such armed forces as we do
over our own armed forces. . . . It can readily be seen
that the reason for permicting the stationing of these

fOfCCS Wwas none Dthel' th:m to snppl:*m:nt ;h! llﬂk of
our own defense power, by trusting in the justice amd
faich of the peace loving people of the world.

Tf such be the case, it cannot be acknowiedged that
the stationing of the Unired Scaces armed forces is
immediacely, clearly unconstitutonal and void, con-
travening the purport of Artcle 5, paragraph 2 of Ar-
ticle 98, and che Preamble of the Consdtuton. . . .
This is rrue, regardlus of whether the provisions of
paﬂgraph 2 of Article g were intended to prohibit the
maintenance of war potential even for self-defense. ...

The ariginal decision, which adjudged thar the
stationing of the United Stares armed forces cannot
be permitred as it contravenes the first part of para-
graph 2, Article g of the Constitution, went beyond
the scope of the righe of judicial review, and consd-
tuted an ervor in interpredng che Praamble of the
Constirution and other constitutional provisions cired
above. The original court alse commicred an error
when it ruled that Artcle 2 of the Special Criminal
Law was unconstirutional and void, based on the as-
sumption chat the starioning of the US toops was il-
legal. ...

Ito v. Minister of Agriculrure, Forestry and Fisherjes*
(The Naganuma Nike Missile Site Case I)
712 Hanrei jibs 24

(Sappero D. Ct., Sept 7, 1973)
Translared by Richard Brigge and Lawrence Beer

Editorinl Note

«v . The plaintiffe challenged the government's decision io
build a Nike anti-gircraft missile bese within a forest reserve
near Naganume irs Hokkaide, Japan's large northern island,
They argued that they benefited directly from preservation of
the forest reserve, and that farmers and other residents whose
supply of irrigation and drinking water and protection from
fioods are adversely affected by the Minister of Agrieulture’s

cancellation of forest reserve designation. They also claimed
that the base is illegal because it violates qaasi—Pac{'ﬁ:t Article
9 of the Constitution. The Sapporo Distriet Coust . . . held
that the plaintiffs had standing to sue and that the base does
indeed violate the "o war” provision of the Constitution.
The Sapporo High Court . . . agreed with the district
court that the plaintiffs kad valid legal interests in the water
supply and flood control assured by the forest preserve, but
beld that the dikes and other substitute facilities provided

*Brom Lawrence W. Beer & Hiroshi Jroh, ede, The Constitational Case Law ef Jepan, 1970 through 1090, B3~z {Seartle: University of Wahing-

ron Press 1998}, Copyrighe © 1946, Reprinted by permitsion of the Uni

icy of Washington Press.
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adequately protected these fnterests and thus removed the ba-
sis for their standing to sue. Since the district court had found
the substitute measures inadequate, the high court wen! into
considerable civil enginecring data (not translated here) to
establish their adequacy. The appellate court abio differed
with the district court on whether the Preamble and Article o
pravide ¢ “right to peaze” violated by the Self-Defense Forez,
and whether the law creating the Self-Defense Force involves
u “political question” not susceptible to judicial review.

The Naganuma plointiffs appealed 1o the Supreme
Court. . .. Whether they had standing turned on interpreca-
tion of the words “a direct interest” in the Forest Law. The
three decisions in the Naganuma ease admirably display
many of the wide range of arguments, strategic and political
as well as constitutional and legal, which have characterized
debate on peace and war potential i Japan since 1945
Their imporsance is underlined by commen reference to the
document as "the Peace Constitution.” . . .

Judgment
. ‘The official act cancelling designazion of the forest
reserve cired below, which the defendant aceom-
plished July 7, 1969, by means of Ministry of Agri-
culture, Forestry, and Fisheries Ordinance No. 1023,
is revoked. ...

Reasons
1. Facts Undisputed by Parries
A. Background on the Umaciyamna Forest Reserve

Lying ax the upper reaches of a eribusary of the Yubari
River, the Umaoiyama PForest Reserve forms a
boundary area berween the towns of Naganuma and
Yuni in Yubari Districr. . . . It is one of several forest
preservis for warer conservation, that is, for regulating
the watzr thar the trees receive and thereby ensuring
irrigation warer and preventing foods. . ...

In 1949 and 1952, 2 portion of the reserve was re-
leased. As a resulr, the area of forest reserve fand was
1,096 hectares [a hectare is 2.47 acres) in Naganuma
and 412 hecrares in Yuni. In June 1968, sixry-seven
hectares of the forest reserve in Naganuma was
transferred to the jurisdiction of the Defense Agency.

The official acr in question released thirry-two hec-
tares of that land and three hectares of forest under
the jurisdiction of the Forestry Agency. ...

3. Wich Regard to Plaintiffs’ Interest to Sue

The defendant maincains char the plainsgffs have no
interest to sue in this case. However, for reasons
stared in A(2), B(z), and C{a), che courr eannot ac-
cept the defendant’s arguments. For those reasons
and thar in [, it must be concluded char the plainciffs
do have a legal interest in this suic.

A(z). The forest reserve system prescribed in Chapeer
3, Section 1 of the Forest Law is intended not only to
protect the individual incerests of the proprieror of
the forest in question or other appropriate persons,
buc also to protect the lives, property, health, and se-
curity of livelihood of the residents of the forest.. ..

This is { } clear from the procedures for designa-
Hon or release of a forest reserve. Article 27, 1 pre-
scribes that individual(s) “with a dieect interest in thar
designation or cancellation of a forese reserve” have
the right to apply to the Minister to effect designation
ar cancellztion. . ..

What the Forest Law tries to prorect by the farest
reserve systent are the residents’ incerests of life, prop-
erty, healeh, and the securicy of livelihood. These are
not simply indirect interests, as the defendant claims,
bue are interests protected by the Forest Law.

... [AJ plaindffs reside in Naganuma, Yubari
disericr, where the Urnaoiyama Forest Reserve is lo-
cared. Consequently, with regard to the request to re-
scind the official act releasing the forest preserve, the
plaintiffs are “persons having a Jzgal interest” as speci-
fied by Asticle o of the Administradon Lidgation
Law....

C(2). From the evidence which the defendant sub-
mined as the basic plan for the aforementioned con-
struction and the resulrs of the same; and from evi-
dence which the plaintiffs submitted and from. their
oral arguments, the following can be recognized: with
regard to the plan for comstruction of the Fujido
Number 1 Dike, insufficient date exists on the fre-
quency and amount of rainfall for 2 orie-hundred-year
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period, and considerable doubt remains abour the es-
timates of the rate of flow and the comparative total
flow of flood water. As for the erosion control dikes,
considerable doubr also exists abour the ezlculations
of the quantity of soil which will be lest. Conse-
quentdy, even with che subsdrute construction, be
canse the danger of fiooding has noc been complerely
eliminaved, the plaineiffs’ interest to sue for revocarion
of the official act still exiats.

D. In addition, considering the Foresr Law as locared
within the constitutional order, the purpose of the
forest reserve system should not be undersrood as
limited to those separate purposes listed in Article 25,
1 {of che Consritution }. Rather, it is natural to see the
individual provisions a5 intended to safeguard the
“right ro live in peace” (The Preamble of the Consd-
turion;} in order to realize the basic principles of the
Constirution, which are democracy, respeat for fun-
damental human rights and pacifism. Accordingly, if
the right'of the area residents to a peacefu] existence is
infringed upon by the defendant's official act, or as
long as there is 2 danger of such an infringement,
those residents have a legal interest in contesting the
erzors of that action.

‘The reason for the official act cancelling designa-
don of the reserve was, as noted in 1 above, construc-
ton of facilities for the Third Anti-Aireraft Group.
This is a Nike J missile base, and from the testimony
of wirnesses . . . this base, with its and-aircraft facili-
ties, radar, and so forth, would be the firse targer of an
arrack from another country at the time of an emer-
gency. Consequently, the danger exists thar the plain-
vffs’ right to live in peace is being infringed wpon.
Meareover, since with this kind of infringement, once
an incident occurs relief means nothing or is re-
markably difficult to obeain, the plaintiffs have a Jegal
interest 1o contest the official act and to seek its an-
nulment.

4. Order for Deciding Causes of Action
.+ The view is frequently presented thar when argu-

ments mainceining a violation of the Consdmtion and
arguments maintaining a violadon of 2 starure are

presented ragether as reasons to revake an official act,
the court will noc venrure ro pass on the consdm-
tional issues if it can decide the suic by considering
only the statcurory questions, There is approprizre ba-
sis for this opinion . .,

However, this principle does not mean thac the
courts should ac all times and under alt cecumsrances
wait to the last to judge che constitutional issues. Our
country is a constitutional state and all three branches
of government must exercise power within the con-
sdtutional framework. Since only the judiciary has
the authority and obligation to ultimately pass on the
constitudonality of laws, orders, and so forth, 2 court
has the obligation to forsake its passive position and
to examine the constimtionality of the government's
actions: [a] when, in che process of investigating a
concreee legal dispute, the courr chinks char scare
power exceeds that established by the consdmtonal
framework, that because of this situarion 2 grave vio-
lation of constirutional principles which cannot be
averlooked is developing, and that as 2 resulr the
tighes of the people are being infringed upon or there
isa dang:r of this; and {b] when the court feels thar it
can fundamentatly resolve the dispure at hand onlp by
considen'ng the constirutonal issue.

If, even in situations such as those described above,
the courr were to dispose of the eaze only on stamutory
grounds, although this disposition would provide re-
lief for the party of that suir, this would be only a
formal, superficial relief, and would not be a real or
substantial solution. (The same issue will zrise later in
a different form.) In additon, such 2 disposition
would invite a result showing thar the court had
overlooked 2 situation in which Scare power actually
went beyond the constiurional framework, and char
it had consequently permirted this unconstitutional
situation to become larger and more serious, This
would make the exarcise of _jud.iciz] review, which is
provided to protect consticurionalism, increasingly
difficult and would render vacuous the judicial obli-
gation o uphold the Constirution, which Article 95
assigns ro all governmental personnel, including the
courts.

In this case, in the plz.im:i.ffs' arguments concerning
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a violation of Article o of the Constirucion and a defi-
ciency in the public welfare {grounds] as specified in
Acricle 26, 2 of the Forest Law, doubs appears that
the SDF may violate one of the basic principles of the
Constturion, that of pacifism. The possibility exisss
that the right of the plaindffs o live in peace and
ather rights have been infringed upon, because the
official act cancelling the foress reserve stacus was
closely ded to the creation of the Air SDF base.
Therefore, in such a situarion, for che reasons stated
above, it is impermissible for the courr to avoid 2 con-
sritutional judgment and the courr must be positive in
ics exercise of judicial review. . ..

ITt. The Pacifism of the Constiturion and Interpreta-
tion of Article o

A. Meaning of the Preambile

1. In a constirution, the otiging, motives and purpose
far the establishment of the Constirution or its basic
principles are often proclaimed and made clear in 2
preamble, as a preface o the individuat acticles which
comprise it. . . . Our Constirurion, in irs Preamble of
four paragraphs, has ser down certain fundamental
principles which should be called the “Conscirucion of
the Constitution.” These principles are pacifism,
popular sovereignty, and respeet for fundamental
human dghrs.

2. This pacifism is not negative in narure [because]
Japan was made to renounce war and not maintain
armament because of its defeac in World War IT and
its forced acceprance of the Porsdam Declaration.
Rather, it is positive in that, a5 stared in the Preamble,
we resolve thar “we shall secure for ourselves and our
posterity . . . the blessings of liberry throughout this
land and . . . that never again shall we be visited with
the horrors of wa . . " Specifically, on the one hand,
this resolve for peace did nor just derive from the
feeling of abhorrence of war resulting from the ca-
lanitous expericnce of World War IL Rarher, jtis a

tational desermination for peace. .. -

3. This pacifism in the Preamble is inextricably linked
with two other principles, popular sovereignty and re-
spect for fundamental humnan rights.

(1) ‘Tha the first paragraph of the Preamble ties
pacifism and popular sovereigney rogether is chear ...
This incerrafacionship is one in which we &y o es-
tablish a perfect peace by prescribing that government
action originares from the auchority of the peaple,
theezby eliminating as a cause for war the arbitrari-
ness of a government supported by & few. On the
other hand we believe thar pacifism muse be estab-
lished pecfectly for the-actusl benefies of popular sov-
exeigney for the people ro exist.

{2) ... [T)he second paragraph of the Preamble
states, "All peoples of the world have the right 1o live
in peace, free from fear and want.” These words pro-
claim that the right to live in peace is itself 2 fanda-
mental human right common to all people of the
world, That people can live in peace is not an extrz
benefit resulting from the governmenc’s adoption of
pacifism as a2 policy. Rather, the government itsedf
adopred pacifism a5 one of its fundamenral principles
in arder to establish the right to live in peace for our
pople and all peoples of the world, In ather words,
the only way to escablish this tight was to adopt paci-
fism. :

These ideas of pacifism and fundamental human
rights are poinced out in the Preamble of the Uniced
Narions Charter and in che Preamble of the "Univer-
sal Declaration of Human Rights.” . . . Cur Constitu-
don conforms with these ideas and explains them
hrfalay ﬁ-ln}'.

The separare fundamenral rights in Chapeer T of
the Constirudon make real each individual's rights to
live in peace 2nd to pursue happiness. Here eoo, the
two fundamental constirutional principles of pacifism
and respect for fandamental human rights ace inexed-
cably joined. :

B, Intecpretation of Arvicle y of the Constitucdon

1. Bach artiele and paragraph of the Constitution, in-
cluding Arricle 9, simply makes cancrete and sepa-
rately manifests those basie principles. ...

{2) "Land, sea, and air forces, as well as other war
porential, will never be maintained.” Land, sea and air
forces can be said to mean & rype of milicary force in
the usual sense of the rerm, or 1o arrempr a definidon,
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“an organized strucmre of men and marerial which
has as its purpose combat activity involving physical
power against & foreign threat.” For chis reason, Jand,
sez and air forces” are separate from the police which
exist for internal securicy, “Ocher war potendal” is 2
milirary force other than land, sea and air forces, or an
organization of men and material which has physical
power comparable o and equivalent to a military even
though thar term may not be used, and which, when
necessary, can be converted to war purposes, Faciliries
producing munitions exclusively for the conducr of
war are included in this ceem. However, to interpret
“other war porential” more broadly to mean alf human
or material capability useful for war is inappropriace,
as this would include a considerable portion of the fi-

nancial and industrial strucrure indispensable o

modern society.

Thus, as long as we pledge in this paragraph not to
maintain any type of "war porential,” the acual con-
duct of wars of self-defense and wars o implement
sanctions by mezns of a milicary force or other war
potential becomes impossible.

{2) The defendant mainrains that “the minimum
level of self-defense power necessary to prevent ag-
gression or illegal attack by force from abroad does
not correspond to the war potendal of Arricle g, para-
graph 2"

If we agree with the position of the defendanc thar
“self-defense power is not war potendal” we are
forced 10 the curions conclusion that because each
counry of the world maintains a military force and
military power considered necessary for its own de-
fense, none maintains war potendal In che end, te-
gardless of whether it may be used for wars of self-
defense and wars to enforce sanctions or illegal wars
and wars of aggression, "war potential” must be derer-
mined by objecrive scandards, as was done above. ...

D. The Righe of Self-Defense and Acts of Self-
Defense Not Based on Military Power

The possession and exercise of the right of self-
defense are noc directly related vo self-defense based
on milizary power. First, the secudty of a Stare (chis
ultimarely means the presecvation of the life, prop-

ersy, and livelihood of exch person) is of course re-
lated to the sodial, econamic and political concerns of
the country and to international concerns such as its
internadonal posicion and its diplomacy; considecing
these marters togecher, the country is able o achieve
that scrutiny. Furthermore, the foundadons for
maincaining nadonal security are: that each individual,
fiemly resolving to atwain peace, recognizes and under-
seands correctly the nature of national peace; char each
individual, always exclading self-righreousness and
intolerance, relies on the good faith and impardality of
neighboring couneries, ac the same time looldng be-
yond differences in social strucmare to maintain
friendship; that each citizen by considering che above
domestic and forsign concerns judges correctly the
ways to achieve security; and chac the whole populace
comes together and cooperates in this venture. It is
obvious that the present Constitucion of our country
stands on this ideal.

Looking ar the exercise of the right of self-defense
from this perspective, we can see that the following
measures can be taken, based on the evidence, part A,
number 179 and the testimony of Shigejiro Tabara:
reliance on peaceful diplomacy to avoid aggression;
use of the police force, which is mainly for inrernal se-
curity, o repel aggression; mass uprisings in which
the peaple take up arms and resist; confiscation of the
praperty held by citizens of the aggressor country, or
deportation of those individnals. All these can be rec-
ognized as in exercise of the right of self-defense. We
see from the testimony of Naoki Kobayashi char there
are many non-military methods of resistance. In ad-
dition, we know of many instances in the history of
the human race in which nationals ot eribal peoples
employed their wits and resisted those whe had
committed aggression. Conseguently, in the farure,
depending on the time and situarion, various methods
of resistance will be found through che efforss and
intelligence of the people. Moreover, we can add w
these the fact that the United Nadons, since its
founding ever rwenty years ago, has taken appropriate
police action several simes and has thus prevented the
outbreak of bilateral conflicts. . . .

\%
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VL The Unconstitutionality of the Self-Defense
Force and Related Laws and Regulazion, and

the Dreficiency in Reasons of Public Welfare for
the Official Act Cancelling the Designation of the
Forest Reserve

1. Viewed in terms of its orgenization, scale, equip-
ment and capabilities, the SDF is 2 military foree,
since it is clearly “an organizadon of men and matesial
which has as its purpose combat activiey involving
phiysicat farce against a foreign threar” Accordingly,
che Ground, Maridme, and Air SDF correspond 1o
the “war potendal” of Tland, sea and air forces,” main-
tenance of which is forbidden by Article g, 2 of che
Constizution. ‘The Defense Agency Escablishment
Law (Law 164 of o June 1954) and che Self-Defense
Force Law {Law 165 of the same date), which pre-
scribe the strucrure, organization, equipment, activi-
tes, and other marters regarding each branch of the
SDF and other laws and regulations relaced to the
SDF all are alike in violading the above constitudonal
provision and have no validiry under Article 98 of the
Constimnon,

2. In order to constitute "reasons of public welfare” as
stipulated by Article 26, paragraph 2 of the Forest
Law, the purpose for cancelling a forest reserve desig-
nation must be recognized by the legal sysrem, the
apex of which is the Consdtution. Therefore, insofar
as the SDF and the related law and reguladions violate
the Congticution, the construction of defense facilides
for the SDF is not in the public welfare a5 prescribed
by the Forest Law. Similatly, defense of the State by
milicary power is deficiens as a reason of pubiic wel-
fare. ...

3. The officdal act cancelling designazion of the forest
reserve, which the defendant carried out on July 7
1969, by means of Ministry Ordinance Ne. 1023, pro-
vided land for launching facilities and for a road for
the Eleventh Firing Barrery of the Third And-
Aircraft Ariliery Group of the Air SDF, a part of the
Self-Diefense Foree scrucrure. Accordingly, this offi-
cial ¢t is ilizgal for deficiency in “reasons of public
welfare” and cannot bur be revoked. . ..

Judges Shigeo Fukushima (presiding),
Takae Inamura, and Ryuid Inada

Minister of Agriculrure, Forestry and Fisheries v, Iro*
{The Naganuma Nike Missile Sice Case IT)
27 Gydsai reishil 1175

{Sapporo High Ce, Aug 5, 1976)
“Translared by “Theodore McNelly

Judgment

The decision below is reversed.

The suit of the appeliees is on all points dismissed.
The costs for both the fiest instance erial and chis erial
shall be borne by the appeliees. . ..

[Reasoni]

In view of the preceding confirmed facts, the areas
affected by 2 shortage of water for furming and

*Prom Lawrence W, Beer & Hirnshi Trah, eds,, The Constitutionel Case Law of Japan, 1570 through rego 112, ug, 11-21. (Seastle: University of

drinking are properly seen as limited to the areas
wichin the oblique line and the broken line on page.
... From the standpoinr of conserving water, all the
above areas must be recognized as zones directly af-
fecred. Because of the close connection berween the
above land and the people’s fivelihood and the im-
poreance of their hivellhood, the interest of the farm-
ers and residents of the above sixty-four households
in conserving warer for farming and drinking as the
time of designarion of the forest reserve was realisti-

Washingron Preess t3g6), Copyright © 1956, Reprinced by permission of che University of Washingron Press.
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cally seen to be directly affected. It had o be regarded
as a concrece, particular interesc deserving [protec-
tion}. Also, sinee those wich this incerest feared direct
harm from the [administrative] cancellation at issue
in this case, they should be recognized 2s having 2 le-
gal right zo concest the cancelladon. ...

With the circnmstanees described above, damage
resulting from the cancellation of part of the forest re-
serve to the safery of livelihood and person among the
appellees named . . . has been compensated for by
means of the Fujito No. 1 Dike and other flood pre-
vention devices, so thar the appellees have lost their
concrete interest for conesdng the said cznceliation.
Therefore, the suit of the appeliees must be dismissed
25 not justifiable. . ..

The SDF Law provides that the primary duty of
the SDF is the defense of the nation, determines the
particutar strucrure and compasition of the SDF, and
sdpolaces thar the SDF will mainmin arms and use
them against aggression; in practice the SDF main-
tains armaments based on the SDF Law and a strue-
ture and composition as derermined by the law, . . .
Therefore, it is clear thar the SDF is exclusively for
selfedefense wichin the limits of the purposes which
have been derermined. The question of whether or
not the organization, composition, 2nd equipmenr of
the SDF a5 provided in the SDF Law, or as these =x-
ist in acrualicy, are for the purpose of aggressive war
may noc be determined solely from the above-cired

purposes; rather the queston is whether or not, ob-
jectively speaking, our country's ability to camy on
war is clearly sufficienc for aggression as compared
with other councries. The comparison of the capacity
o wage war must be considered and evaluated rela-
tively from the standpoint of broad, high level, spe-
cialized rechnical knowledge, with acrention not only
to the individual organizarion, composition, and ar-
maments of the countries, bur aso to che economic
power, geographic factors, and fueure prospeces of
every element of other countries’ war-making capac-
ity. Because such evaluation cannot be seled upon
abjectively and unequivocally in the present siruation,
we cannor say that the SDF is ar first sight and mose
clearly aggressive.

6 Conclusion

In view of the foregoing, the problem of whether or
not the existence, and so an, of the SDF conforms o
Article g of the Constrution is 2 decision concerning
state governance, and as a political zct of the Dier and
Cabiner would ultimately be entrusced to the polirical
judgrmenc of the entire people. It should not be con-

strued to be a matrer thar courts are to determine.

Judges Yasoji Ogawa (presiding),
T akeshi Qchiai, and Mirashi Yamada
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Uno v. Minster of Agriculeure, Foresery and Fisheries"
(The Naganuma Nike Missile Site Case 1)
16 Saihan Minshd 1679
{Supreme Ct., Sepe. 9, 1982)
Translared b); Douglas Payne

1. The Standing of the Plaintiffs ...

In the Forest Law (hereafrer the Law) the Miniscer of
Agriculture, Forestry, and Fisheries (hereafrer che
Minlsrer) can designare forests as forest reserves when
necessary in order to conserve Water resources or to
achieve the other objectives set out in each irem of
Actiche 25, paragraph 1 of the law. If a forest reserve Is
designared, the felling of standing dmber or bamboo
in that forest, damage to standing timber, grazing of
domestic animals, gathering of wild grasses under the
trees, fallen leaves or branches, or the excavarion of
rocks or removal of tree stumps, cultvarion of the
land, or other changes to the shape or namre of the
land [therefore] is prohibited in principle, and the
owners of a relevans forest are subject to various re-
strictions including replanting after cthe felling of
scanding rrees [Arricle 34 and 34-2 of che law]. The
governors of the prefecuses may supervise these
measures {Ardcle 38) and prescribe punishments
against violators under penal provisions {Adricle 206,
items 3 to 5 and Artiele 209]. On the one hand, dispo-
sicions of designated foresc reserves have 2 negacive
impact on owners of forests and ocher designaced per-
sons in the form of limitarion of a privare right. Cn
the other hand, the implementarion of the aims of
cach itemn of Article 25, paragraph 1 of the Law, by a
disposition designating a forest veserve, is of advan-
tage to the neighboring residents and other unspeci-
fed majorities whose lifestyle is enhanced by con-
tinuation of the relevant forest. Further, the Law in
setting ot ro prevent natural disasters, preserve the
environment, and canserve the scenic beaury of the
forest ares, establishes these objectives as general
public inrerests and it must be considered that these

interests justify 2 disposicion limiting private righes
inasmuch as designation of a forest reserve is made for
the purpose of protecting and promoting the public
incerest. . ..

iIn summary, the court below recognized that
standing to sue is limited to people who lived in the
wager basin area, and thar the argument that nen-
residents whose Jife style also was influenced by the
threar of flood should also have standing is 2 mistaken
interpretation of Article g of the Administrative Lic-
gatien Law. As explained above, the inverests of non-
residents are inchuded within the general public inver-
est znd do not exist as independen, individual, guar-
anteed interests. The righes of these peaple are cov-
ered by the rights of the heads of municipal bodies in
these areas who can sne representatives of the inter-
eses of residents of thar area who have responsibiliey
for asserting this public interest, Accordingly it is not
possible o adopr the list "A” [a designation of appel-
lanes who were not resident within the area of the
wazer basin] as appellants argue.

2. The Extinguishment of the Interest to Sue

Bven those people who live within the limics of che
wacer catchment area (defined above} and who qualify
for standing as plaintiffs who are in list "B” (omirted)
of parties appended to the judgment below, (herein-
after called che Group B appellants) may lose their
standing in a siruadon in which the injudeus stae of
affairs relating 1o their independent, pracdcal, indi-
viduzl incerest in the disposition, on which their
standing as plainciffs was based, is to be cancelled by 2
ehange of circumseances after the disposition cancel-

jling the designarion of che forest reserve. Accordingly,

*Brom Lawrence W. Beer & Hiroshi Iroh, eds, The Conutitutionel Case Law of Japan, 1970 through 1990, 122-24, 126-27 (Seactle: University of
Washingron Press 1996} Copyright © 1906, Reprinted by permission of the Universicy of Washington Press.
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an interest to sue which has che objective of restoring
a damaged interest may be lost if chere is no injury in
Ger. In other words, because it is based on damage to
their inrerest in preventing floods and water shorrages
by preserving water reserves, which would be directly
affected by any lowering of water contral acrendants
to the felling of standing dmber and bamboo, based
{in turn] on the disposition cancelling parc of the far-
est reserve in this case, the standing to sue of Group B
appellancs would be Jost i the threar of flood and
water shortages was eliminaced by the implementa-
tion of subscituce facilities in the present case. Once it
is acknowledged that the necessicy for the continna-

tion of the reserve in this case had disappeared, it
must also be said chat Group B appellancs’ interest 1o
sue to demand cancellarion of the disposition would
be lost.

It follows thar we must examine the judgment be-
low in relation to whether the risk of Aood was elimi-
nared by the substiruce facilities, This becomes the
main. point of the appeal. {There follows 2 derailed
examination of che facts relating to rainfall and other
eondidons from which & majority of the Supreme
Court concluded that the court below had reached
the torrecr conclusion thar there was no remaining

threar.]

C. Freedom of Religion

Kakunaga v. Sekiguchi®
(The Shinto Groundbreaking Ceremony Case)
31 Saiban minshi 533

(Supreme Cr. July 13, 1977}
Translared by Frank K. Upham

Editorial Note

On the oceasion of constructing @ city gymnasinm on January
14y 1965, Tsu City of Mie Prefecturc had a Shinto greund-
breaking ceremony (fichinsai) conducted by four Shinco
priests. Prior to this, the city had appropriated 4,000 yen as
stipends for the priests and 3,663 yen to cover ather expenses
of the groundbreakinig. The plaintif}, a city assemblyman who
attended thi cevemony at the mayor's invitation, later filed
suit against the mayor contending that the city, a local public
entity, conducted a groundbreaking in the Shinto manner
and spent public moncy for the ceremony, He sought the re-
turn of the funds unlawfully expended and 50,000 yen s
compensation for mental suffering caused by bis coerced at-
tendance.

The Tsu Distriet Court dismissed the suit, on the grounds
that the ceremony was secular and custoriary, not religions in
substance; it might appear to be Shinto religious activity bue
it was not held to propagate the religion. The ceremony did

niot vialate the Constitution; the expenditures were not for the
purpose of assisting any particular religions organization.
The plaintiff was not forced to attend the ceremony; so bis
freedom of religion was not violated.

Tn reversing the district court ruling, the Nagoya High
Court held that Shinto is indeed o religion and that the
groundbreaking ceremony was not secular or quasi-religious
ativity, but rather a religions act in the meaning of the Con-
stitution. The High Court noted that with one exception, the
Tuw cercmony had strictly adhered to the directives issued by
the Home Ministry in 1gey, in the prewar era of enforeed
anity between Shinto, the State, and modern nationalism.
The judges concluded that the state or o local public entity
violates the separation of religion and the state when it spon-
sors activities of ¢ particular religion as in the present cose.
Thus, the groundbreaking ceremony was unconstitutional
and the spending of public funds was alsp unlawhil. . . .

*Erom Lawrence W. Beer & Hiroshi leoh, eds., The Constitutional Case Law of Japan, 1970 thraugh 1990, 478~83 (Seande: University of Wash.

ington Press. 1996). Copyright © 1936, Reprinted by permission of the Uni

ity of Washingron Press.
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