
















Special Report Tomorrow’s Global Business: Rule of Law

Filling a gap: palm oil cultivation is subject to ‘soft-law’ standards in some cases © AFP

Sarah Murray NOVEMBER 16, 2017

This August, environmental legal activists ClientEarth began an action against a 

coking plant in Silesia, southern Poland, where residents claim its emissions are 

making them ill. Then in November, the European Commission published proposals 

requiring carmakers to cut their vehicles’ carbon dioxide emissions by 30 per cent by 

2030. 

Whether such developments in environmental law are the result of campaigns or 

government policy, they have implications for companies working across borders. As 

air pollution or carbon emission standards vary between countries or, in the case of 

the US, between states, compliance with the law can become complicated. 

“For multinationals, it’s a very complex system to navigate, and they end up having to 

use lawyers that specialise in each of the countries where they have a serious 

presence,” says John Pendergrass, vice-president of programmes and publications at 

the non-profit Environmental Law Institute in Washington DC.
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In the UK, for example, the vote to leave the EU has thrown uncertainty over the 

country’s future environmental legislation, prompting the UK Environmental Law 

Association to create a Brexit task force. It hopes to ensure that the UK’s 

environmental legislation is preserved after the country leaves the union.

President Donald Trump has announced plans to undo US climate commitments © Getty

In some cases in the US, local jurisdictions are at odds with federal lawmakers. Several 

states are looking to mount a joint legal challenge to the decision by Scott Pruitt, head 

of the US Environmental Protection Agency, to cancel the Obama administration’s 

plans to remove a widely used pesticide from the market. Some studies show it can 

damage children’s brains.

President Donald Trump has announced plans to reverse US climate commitments, 

including withdrawing from the Paris Agreement. Some US states, however, have 

pledged to either meet or exceed the agreement’s carbon-reduction commitments. 

None of this is easy for companies to navigate, although most agree on the general 

direction of policy towards tighter environmental regulation. 

“The multinationals we work with know that standards are going to continue to get 

stronger over time,” says Mindy Lubber, chief executive and president of Ceres, a US-

based non-profit sustainability group that works with companies and investors on 

climate action.

The implications for companies of non-compliance include being prevented from 

doing business in certain jurisdictions or with certain organisations, as well as 
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reputational damage if they are charged with environmental breaches. In extreme 

cases, companies face disruption if the courts force them to halt their manufacturing 

activities. 

In 2014, for example, a Californian court granted a request to shut down the 

operations of Electro-Forming, a metal-plating company, because of alleged 

hazardous waste violations.

Breaches can lead to fines and pollution clean-up costs. The diesel emissions scandal 

at German carmaker Volkswagen, which admitted installing software to cheat 

emissions tests in up to 11m cars worldwide, has so far cost it around $27bn.

“Companies end up with criminal fines and civil penalties, and under US national laws 

you can have your ability to sell to the US government taken away — that’s an 

additional penalty,” says Mr Pendergrass. 

If the business case for environmental compliance is compelling, how global 

companies respond to laws and regulations across different jurisdictions is less easy to 

resolve. When their activities are location-based, businesses can follow local rules. 

“It’s not usually inherently difficult to meet different environmental requirements in 

operational activities like manufacturing,” says Vanessa Havard-Williams, London-

based partner and global head of environment at law firm Linklaters. 

“Companies are used to fitting in with local requirements; in the US that’s often state-

led rather than federal,” she says.

Meeting environmental standards becomes 

more complex when it comes to products 

being sold in different jurisdictions. Ms 

Lubber says: “It’s easier for companies to have 

one set of rules, and you have to go to the 

highest one, otherwise you’ll be out of 

compliance somewhere.” 

Where there are no formal international 

regulations, some companies develop global 

standards through trade associations — so-called soft-law standards. The Roundtable 

on Sustainable Palm Oil, for example, certifies that members are minimising the 

harmful effects of palm oil cultivation on the environment and communities.

Under US national laws, 

you can have your 

ability to sell to the US 

government taken away

John Pendergrass
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Ms Havard-Williams says soft-law standards fill a gap. “It’s where there is a shortfall 

in regulation — something national regulation isn’t responding to and where there 

isn’t an appetite for international regulations.” 

Soft-law standards are voluntary and tend to be driven by companies’ desire to be seen 

as responsible businesses or by consumer demand for sustainable products. Demand 

for sustainable palm oil, for example, has risen rapidly in Europe.

Some companies are introducing measures that anticipate regulation; 70 companies 

have already undertaken to put an internal price on their carbon emissions, according 

to CDP, a UK non-profit that helps investors, companies and cities assess their 

environmental impact.

This means that when companies calculate the profits or losses of any investment or 

product line, they factor in a certain price for carbon emissions, in addition to 

revenues and expenses. This helps to mitigate the risk of future regulation, thereby 

allowing companies to assess the relative profitability of different investments in the 

event of a carbon tax being imposed.

Companies need to anticipate the likely direction of environmental legislation, and 

then act accordingly, says Ms Lubber.
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SUSTAINABILITY

How Bold Corporate 
Climate Change Goals 
Deteriorate Over Time
by Christopher Wright and Daniel Nyberg

NOVEMBER 22, 2017 
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One response to today’s climate crisis has been a belief that markets and corporate 

innovation will provide the solution. As business tycoon Richard Branson has 

proclaimed in 2012, “our only option to stop climate change is for industry to 

make money from it.” So while businesses are major contributors to escalating 
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greenhouse gas emissions, they are also presented as offering innovative ways to 

decarbonize our economies. But how much faith can we place in business to save 

us from climate change?

In a recently published paper in the Academy of Management Journal, we explore 

how major business corporations translate the grand challenge of climate change 

into strategies, policies, and practices over an extended period of time. Our 

research involved a detailed cross-case analysis of five major corporations 

operating in Australia over 10 years, from 2005 to 2015. Through a detailed 

qualitative analysis, we examined company reports, media releases, policy 

statements, and over 70 interviews conducted with senior managers from these 

companies. During this period, climate change became a central issue in political 

and economic debate, leading to a range of regulatory, market, and physical risks 

and opportunities. Each of these five companies were at the leading edge of 

corporate engagement with this issue.

Despite operating within different industry contexts (energy, manufacturing, 

banking, insurance, and media), we found a common pattern of response over 

time: initial statements of climate leadership degenerated into the more mundane 

concerns of conventional business activity. In other words, talk of addressing 

climate change because it was the right thing to do eventually became a 

conversation about how climate change initiatives affected the bottom line. A key 

factor in this deterioration of corporate environmental initiatives was ongoing 

criticism from shareholders, the media, governments, and other corporations and 

managers. This “market critique” continuously revealed the underlying tensions 

between the demands of radical decarbonization and more basic business 

imperatives of profit and shareholder value.

Our research found that the corporate translation of climate change involved three 

key phases. In the first framing phase, senior executives presented climate change 

both externally and internally as an urgent social and strategic business issue and 

identified how their businesses could provide solutions. Here, managers 
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associated climate change with specific meanings such as “innovation,” 

“opportunity,” “leadership,” and “win-win outcomes” while ruling out more 

negative or threatening understandings like “doom and gloom,” “regulation,” and 

“sacrifice.” As a global sustainability manager of one of our case organizations 

argued, “We’re eliminating the false choice between great economics and the 

environment. We’re looking for products that will have a positive and powerful 

impact on the environment and on the economy.”

While these general statements of intent acknowledged the tension between 

corporate and climate interests, convincing stakeholders of the benefits of climate 

initiatives was never assured. We found that, in response to the framing phase, 

critiques emerged among stakeholders and customers who felt that organizations’ 

environmental efforts lacked sincerity or business relevance. In a second 

localizing phase, then, managers sought to make these initial framings directly 

relevant by implementing practices of improved eco-efficiency (such as reducing 

energy consumption, retrofitting lighting, and using renewable energy); “green” 

products and services; and promoting the need for climate action. Internal 

measures of corporate worth were also developed to demonstrate the business 

case for climate responses, including but not limited to savings from reduced 

energy consumption, measures of increased employee satisfaction and 

engagement, sales figures from new “green” products and services, and carbon 

pricing mechanisms. Companies also sought to communicate the benefits of these 

measures to employees internally through corporate culture change initiatives, as 

well as advocating the need for climate action to external stakeholders such as 

customers, clients, NGOs, and political parties.

However, we found that, over a period of years these initiatives attracted renewed 

criticism from other managers, shareholders, the media, and politicians. In a third 

normalizing stage, climate change initiatives were eventually wound back and 

market concerns were prioritized. In this stage, the temporary compromise 

between the market and social/environmental concerns was broken, as corporate 

executives sought to realign climate initiatives with the dominant corporate logic 
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of maximizing shareholder value. Catalysts for this change included declining 

corporate fortunes, new CEOs who promoted a “back to basics’ strategy,” a shifting 

political context which unwound climate-focused policy measures, new fossil-fuel 

related business opportunities, and the dilution of climate initiatives within 

broader and less specific “sustainability” and “resilience” programs. As one senior 

manager in a major insurance company acknowledged, ‘Look, that was all a nice 

thing to have in good times but now we’re in hard times. We get back to core 

stuff.”

Our study highlights the policy limitations of relying solely on market responses to 

the climate crisis. Today, businesses often operate on short-term objectives of 

profit maximization and shareholder return. Avoiding dangerous climate change 

requires the radical decarbonization of energy, transportation, and manufacturing 

on a scale that is historically unprecedented. Because of these two facts, we need 

to imagine a future that goes beyond the comfortable assumptions of corporate 

self-regulation and “market solutions” and instead accept the need for regulatory 

restrictions on carbon emissions and fossil fuel extraction. We also must 

reconsider corporate purpose and the dominance of short-term shareholder value 

as the pre-eminent criteria in assessing business performance.

Our research highlights an inconvenient truth, if you will, for politicians and 

businesspeople alike: we can’t simply depend on corporations and markets to 

address one of the gravest threats to our collective future.

Christopher Wright is Professor of Organisational Studies at the University of Sydney 
Business School and is the co-author, with Daniel Nyberg, of Climate Change, Capitalism and 

Corporations: Processes of Creative Self-Destruction.
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Daniel Nyberg is Professor of Management at the University of Newcastle Business School. He 

researches how societal phenomena such as climate change are translated into local organizational 

situations.
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