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SUMMARY

The international human rights system is founded on the idea that ail human beings have
he-same set of fundamental rights. Accordingly, almost all general human rights in-
triiments guarantee the right to equality and non-disctimination, and several special-
zedf‘t’i’eaties provide protection against particular forms of discrimination. International
] man rights law prohibits discrimination in treatment {direct discritmination) as well as
i outcome {indirect discrimination), regardiess of whether it is intended or unintended.
6t i also acknowledges that it may sometimes be justified to classify people: differences
fréatment or outcome are permissible as long as they pursue a legitimate aim in a pro-
poftichate manner. Indeed, the right to equality may require states to treat people differ-
nt y in order to overcome historical patterns of disadvantage and achieve real equality.

1 INTRODUCTION

te notion that all human beings are equal and therefore deserve to be treated equally
s a powerful intuitive appeal. It is one of the central ideals of the Enlightenment and
the heart of Iiberal theories of the state.! The US Declaration of Independence of
famously proclaimed that ‘all men are created equal’, and today virtually every
bera@_d{emocratic state guarantees equality in its constitution. The principle of equal-
nd non-discrimination has gained a similarly important status in international
included in the key human rights instruments and the Vienna Declaration
gramme of Action, adopted by the World Conference on Human Rights in

Pro
describes it as ‘a fundamental rule of international human rights law’ 2

! See Chapter 1, above. # AJCONF.157/23 (25 June 1993} para I5.
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practice, however, is difficult to establish;
al in the sense that they are identical. We
{ in respect of some measurable char-

What this fundamental rule entails in
For, of course, no two human beings are equ

might be able to say that two people are equa
acteristic (‘they both weigh 82 kilograms’), but they will always be different in some

other respects (income, political opinion, and so on). In order to apply the principle
of equality we first need to define the relevant criterion in respect of which peopf '
should be judged to be alike or different. And even when two persons can be said ¢
be alike, it might still be questionable whether they should always be treated equally,
Furthermore, we need to decide what kind of equality we seek to achieve. Do we mea
by equality that people should be treated identically? Or that they should be given th
same opportunities? Or that they should be placed in the same position? Equality ¢
be formulated in different ways, and deciding which concept of equality to use is
a question of logic but a political choice. In this sense, equality is an ‘empty idea’™—
does not answer the questions of who are equals and what constitutes equal treatmen
External values, not derivable from the concept of equality, are necessary 10 answe

these questions.

"The challenge, therefore, is to give substance to the abstract notion of equality by
translating it into concrete legal formulations that make clear which forms of unéqual
¢ because they are based on morally acceptable criteria ani

treatment are legitimat
which ones are wrongful. This chapter explains how this challenge has been addressed

in international human rights law.
Section 2 discusses what, in general terms, equality and non-discrimination ¢

be interpreted to mean. Section 3 gives an overview of the different norms gu

teeing equality and non-discrimination in international human rights law. Section
explains the concepts of direct and indirect discrimination. Section 5 considers
requirements for a difference in treatment to be justified under international hum
Section 6 sets out the different sorts of obligations that the right to eci_tiﬁht

rights law.
in particular their duty to take positive action to ensure everyo

imposes on states,
can enjoy this right.

2 THE MEANING OF EQUALITY AND
NON-DISCRIMINATION

The terms ‘equality’ and ‘non-discrimination’ have often been used interchange:
ably and described as the positive and negative statement of the same princi
whereas the maxim of equality requires that equals be treated equally, the pto
ition of discrimination precludes differential treatment on unreasonable groum
In recent years, however, there has been an increased emphasis on the posi

3 Westen, “The Empty Idea of Bquality’ {1982) 95 Harvard LR 537.
4 og QC-4/84, Proposed Amendments to the Naturalization Provisions of the Constitution of

IACIHR Series A No 4 {1984), Separate Opinion of Rodolfo E Piza, ], para 10 (', it appears cle

Cost
ar thal
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formulation. This shift in terminology highlights that equality implies not only a

- pegative obligation not to discriminate, but also a duty to recognize differences

E)etwe:ln p"eop.ie a‘nd :co take positive action to achieve real equality. Thus, whereas
non-discrimination’ corresponds to the more limited concept of fo}mal equality,

2.1 FORMAL EQUALITY

- Formal equality refers to Aristotle’s classical maxim according to which equals must

be treated equally or, more precisely, likes must be treated alike.’ This notion of equal-

: ltY. ail lco'ns1ster?cy focuses on the process rather than the outcome: equality is achieved
if individuals in a comparable situation are treated equally, regardless of the result

The. V?Iues underpinning formal equality are the liberal ideals of state neutrality and
individualism, that is, the notion that the state should not give preference to o
group and that people should be treated exclusively on their individual it and
regardless of group membership. merits and
However, as noted above, this idea of equality raises the question of when t
ases can be -said to be alike. It is inevitable that laws and government action clwo
fy persons into groups that are treated differently. Under a progressive taxat'as-
stemn, -for example, people are treated differently according to their income ";“
ates witha fuvenile justice system, people are treated differently according to tlll ’
e..’Ehese distinctions are generally seen as perfectly legitimate becausegthe e
_basgd on morally acceptable grounds. Accordingly, at least in common lan rage,
the word “discrimination’ also has a positive connotation (‘to discriminate b gtuag&
:rgéh? atn?d Tx;rong'). ?ut which differences in treatment are legitimate and whi:h‘z;:
th_i;:; éstio(; .prmc:ple that likes should be treated alike does not, by itself, answer
EIG;Z 2:&1 ?izir;;ber of other p{'oblems with the concept of equality as consistency.®
e lton u:ﬁncemﬁed with the outcome, it does not matter whether two par-
Pt qually well or equally bad?y. Thus, it is compatible with this under-
b .gcio Tequahty that a city closes all its swimming pools rather than open its
3 :1;),1; zdp;(::is ts(z biacé(_people (‘level.iing down’).” Second, inconsistent treatment
- e deme ,;e ;i:orj ;::,i f;z;lﬂag’latnft can find a comparably situated person
0 pas b : y. Yet for a woman in a low-paid position, for
S_ta?:;t,!;t Zl)z};il;e di;‘ﬁcult tofind a man doling the same job. Third, trezting peop(;e
o le:n y rf:gardless of thexr. differing backgrounds may have a dispa-
mpacton particular groups. A lawwhich, in the famous words of Anatole France

pls of i iscriminati
R t;gugixltt).( ar;d nnn—d1scn.mmanon are reciprocal, like the two faces of one same institution
: . positive face of non-discrimination, Discrimication is the negative face of equality”) -
o i i i .
Frédi;ﬁeg.:cor?mtchecfﬂ Ethics of Aristotle {1911) Book V3, paras 1131a-1131b,
s Discrimination Law (QUP, 2002) 7-11. 7 See Palmery Thompson 403 US 217 (1971)
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“forbids the rich as well as the poor to sleep under bridges, to beg in the streets,and to

steal bread’ will in fact entrench inequality.?

3 EQUALITY AND NON-DISCRIMINATION
IN INTERNATIONAL LAW

2.2 SUBSTANTIVE EQUALITY
The right to equality and non-discrimination gives concrete expression to the basic

:'de:a on which the whole international human rights system is founded: that all
human beings, regardless of their status or meinbership of a particular ;:ou a

entitled to a set of rights. Since it underlies all other human rights equaligt is}:),fter ;
described not only as a ‘right’ but also as a ‘principle’. The foundati’onal si ﬁiﬁcan .
fogquality is reflected in the fact that it is proclaimed in the very first arécle of t;e
UniYersal Declaration of Human Rights (UDHR): ‘All human beings are born f .
and equal in dignity and rights’. e
This section first gives an overview of the different sources of the right to equal-
ity gnd non-discrimination in international law. Next, it considers the scope of ?h:se
orms: do they guarantee equality and non-discrimination only in the context of
het !}uman rights or across the board? Finally, the prohibited grounds of distinctio

xplored: which groups are protected against discrimination? )

Proponents of a substantive conception of equality recognize that a merely for
n fact perpetuate existing patterns

notion of equality as procedural fairness can i

disadvantage. Drawing on values such as human dignity, distributive justice, an
equal participation, they argue that equality must go beyond consistent treatme
likes. There are two main variants of substantive equality: equality of opportunity

equality of results.
According to the notion ©

f equality of opportunity, true equality can only b
achieved if people are not only treated equally but are also given the same oppo
tunities. Like competitors in a race, everyone should be able to begin from:t
same starting point. Equality of opportunity requires the removal of barriers to't
advancement of disadvantaged groups, such as upper age limits for employment th
may disadvantage women with childcare responsibilities. According to a broad
substantive understanding of the concept, it may also require positive measure
as training. But equality of opportunity does not aim to achieve equality:of
come. Once the race has started, everyone s treated the same. Thus, while equ
of opportunity is to some extent about redressing past discrimination, it also stres

individual merit.
Equality of results goes further t
of social goods such as education,

tation. It recognizes that removing barriers d
groups will in fact be able to take advantage of available opportunities. Ab
does not, by itself, ensure that more women with ch

le to apply for the respective jobs. Equality of result
be understood and achieved in different ways. In its strongest form, it explicitly
<o increase the representation of disadvantaged groups in educational instite

employment, or public office through preferential treatment and quota system

These differing conceptions of equality find their reflection in different for

legal regulation. Formal equality forms the conceptual basis of the requiren
equality before the law and prohibitions of direct discrimination, whereas D
itions of indirect discrimination are supported by a substantive notion: o
(see Section 4, below for the distinction between direct and indirect discrin

A flirmative action’ programmes (see Section 6, below) can be justified on

a substantive notion of equality, but they are incompatible with a formal co!
Jations that ;‘eﬂ:e'c di

equality as consistency. In any jurisdiction, a range of regu :
conceptions of equality will be found; no legal system relies exclusively on s

approach to equality.

ticle 1(3) of the UN Charter makes it clear that one of the basic purposes of the
N.is t_i‘le promotion of the equal guarantee of human rights for all without an
fiction. Numerous instruments aimed at the realization of this notion havz
opted under the auspices of the UN. The general human rights instruments
arantee the right to equality and non-discrimination in several of their provi-
: e UDHR in Articles 1, 2(1), and 7; the International Covenant on Civpil and
Iai Rights (ICCPR) in Articles 2, 3, and 26; and the International Covenant
conf)rr%m, Social and Cultural Rights (ICESCR) in Articles 2(2) and 3. As far as
. ialized human rights treaties are concerned, at least three of then.l are spe-
.a}iy._iievoted to addressing certain forms of discrimination: the Internatioi 1
\f’f.l.n_t:IQn .on the Elimination of All Forms of Racial Discrimination (ICERD?
g(;itv\‘;g)__r_ano; (;ln the Eiimi.nation of All Forms of Discrimination against Womez;
= 1an the Conantlon on the %{ights of Persons with Disabilities (CRPD).
_nvgptlor} on the Rights of the Child (CRC) and the International Convention
Protection of the Rights of All Migrant Workers and Members of Their
S_..(IQRMW) at least partly pursue the same objective and contain explicit
s on eq'uality and non-discrimination.” The only international huﬁnan
Toar_ttxs:eth:out explicit non-discrimination clauses are the Convention
i and Other (}ruel, Inhuman or Degrading Treatment or Punishment
. a'r} the International Convention for the Protection of All Persons fr
Disappearance. .

han this and aims to achieve an equal dist"f
employment, healthcare, and political fepre
oes not guarantee that disadvan

upper age limits, for example,
care responsibilities will be ab

8 France, Le Lys Rouge {Calmann-Lévy. 1894) ch 7. CRC.Artszand 28 ICRMW, Arts 1(1), 7, 18, 25, 27, 28, 30, 43, 45, 54, 55, and 70
» 43 102 &3y &fy 48, 3U, 43, 4, 0%, 00, 80K /UL
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The right to equality and non-discrimination is also guaranteed by all maj’b_r
regional human rights instruments: the African Charter on Human and People
Rights (ACHPR) (Articles 2, 3, 18(3)-(4), and 28), the American Convention on
Human Rights {ACHR) (Articles 1 and 24), the American Declaration of the Righ:t"
and Duties of Man (Article IT), the Arab Charter on Human Rights (Articles 2, 9, and
35), the European Convention for the Protection of Human Rights and Fundametal
Freedoms (ECHR) (Article 14 and Protocol No 12), and the Charter of Fundamenta]
Rights of the European Union (Articles 20, 21(1), and 23). In addition, a range of sp
cialized regional treaties, such as the Protocol to the African Charter on Human an
Peoples’ Rights on the Rights of Women in Africa and the Inter-American Convention
on the Elimination of All Forms of Discrimination Against Persons with Disabili s
provide protection against particular forms of discrimination.

Finally, it is now widely acknowledged that, at the very least, the right to non-
crimination on the grounds of race, sex, and religion binds all states, irrespective ¢
their ratification of human rights treaties, because it has become part of customa
international law.'9 The Inter-American Court of Human Rightshas gone further th
this and held that also the guarantee against discrimination on other grounds, incly
ing language, political or other opinion, national, ethnic or social origin, nation
age, economic situation, property, civil status, birth, or any other status, forms po
general international law and, indeed, is a norm of jus cogens that cannot be setas
by treaty or acquiescence.”

3.2 SCOPE: SUBORDINATE AND AUTONOMOUS NORMS

Non-discrimination provisions can be subdivided into subordinate and anton
(or free-standing) norms. Subordinate norms prohibit discrimination only’
enjoyment of the rights and freedoms otherwise set forth in the respective instrur
An example of a subordinate norm is Article 2() ICCPR, which states:

Each State Party to the present Covenant undertakes to respect and to ensuretoa
viduals within its territory and subject to its jurisdiction the rights recognized
present Covenant, without distinction of any kind, such as race, colour, sex, language, 1
gion, political or other opinion, national or social origin, property, birth or other st

Other subordinate norms include Article 2(1) UDHR, Article 2(2) ICES_C:_ _
2(1) CRC, Article 7ICRMW, Article 1 ACHR, Article 2 ACHPR, and Article 1413
As the ECHR does not contain an actonomous norm in addition to its subo

0 For race, sec eg South-West Africa Cases (Second Phase) 11966} ICJ Rep 6, 293 and 209-300
¥ dissenting); Barcelona Traction (Second Phase) [1970] IC] Rep 3, 32. For the other grounds
International Law (CUP, 2008) 287 and references cited there. Ll

Y OCNS, Juridical Condition and Rights of the Undocumented Migrants, TACtHR Series AN
paras 100-1 and 173 4, e

12 ECHR, Art 14 reads: “The enjoyment of the rights and freedoms set forth in this Convel
secured without diserimination on any ground such as sex, race, colour, language, religion, politi
opinion, national or social origin, association with a national minority, property, birth or other st
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_provision in Article 14, the jurisprudence of the European Court of Human Rights
interpreting it is of particular importance, According to the European Court, in o%der
“to invoke Article 14, an applicant must show that the facts of the case fall ‘w)ithin the
'f_ambit’ of another substantive Convention right.'* However, there is no need to show
“that there has been a violation of that Convention right. A measure that in itself is in
“conformity with the requirements of a given ECHR right, but is of a discriminator

- pature, will violate that right when read in conjunction with Article 14. For example 1);
_does not as such amount to a violation of Article 6 ECHR (the right to a fair trial) i:f a

tate fails to establish a system of appeals. However, when a state does establish such a
ystem, then this is a matter falling within the ambit of Article 6, and there is a viola-
ion of that article read in conjunction with Article 14 if, without a legitimate reason

rtain persons are given the right to appeal while others are denied it. )
Article7 UDHR, Article 26 ICCPR, Articles 2 and 5 ICERD, Article 24 ACHR, and
ticle 3 ACHPR, on the other hand, are autonomous norms: they guarantee ;1on-

jscrimination not only in the context of other rich i
¢ ghts but in general. F
Article 26 JTCCPR provides: ® or example,

ersonsare equal before the law and are entitled without any discrimination to the equal
otection of the law. In this respect, the Jaw shal! prohibit any discrimination and guaran-
ee 10 all persons equal and effective protection against discrimination on any ground such

race, colf)ur, sex, language, religion, political or other opinion, national or social origin
perty, birth or other status. ’

The UN Human Rights Committee elaborated on the scope of this provision in

Broeks v The Netherlands.** Mrs Broeks had been denied unemployment benefits on

he basis of legislation that provided that married women could only claim benefits
ey could prove that they were ‘breadwinners’—a requirement that did not appl

nar ied men. The Netherlands argued that Mrs Broeks could not rely on Articlz

.:IC.CPR as it could only be invoked in the sphere of civil and political rights; Mrs

Broeks’ complaint, however, related to the right to social security, which was s;;ecif-

) :_pygviﬁed for under the ICESCR. The Human Rights Committee rejected the

vem_r?agnt s argument, holding that it did not matter whether a particular subject

er is covered by the ICCPR or some other international instrument. It stressed
t’ic_}e 26 does not merely duplicate the guarantees already provided for in

-2’ but instead ‘prohibits discrimination in law or in practice in any field regu-

e protected by public authorities’" The Committee confirmed this ﬁndingg in

) 1 Commefat 18.1° Thus, states parties to the ICCPR have a general obligation
mat?,:;i(;; ?eg;slanon with a discriminatory content nor to apply laws in a dis-

ted gboYe, the ECHR only contains a subordinate non-discrimination guar-

1 ga9 is partially addressed by Protocol No 12 to the ECHR. The Protocol,

;::zf;;};enmarkigl%fi) 7 EHRR 371, para 29. M OCCPRICIZOD172/1984 {9 Aprii 1987).
3 HRC, General Comment 18, HRI/GEN/1/Rev. 9 (Vol T} 195, para 12.
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.

which entered into force in 2005 but has not been widely ratified so far, contain
non-discrimination guarantee that is not limited to the enjoyment of Convent

rights.”” However, this guarantee is still narrower than the general right to equality
before the law and equal protection of the law under Article 26 ICCPR in that it onl

applies to the enjoyment of rights set forth by (national) law.

3.3 PROHIBITED GROUNDS OF DISTINCTION

Which grounds of distinction are unacceptable and should therefore be prohibited
There is no straightforward answer to this question as, depending on one’s moral an
political views, any criterion may be regarded as either relevant or irrelevant. Ther
is certainly broad consensus today that normally a person’s inherent charactetistic
such as race, colour, or sex are not acceptable criteria for differential treatment. |
addition, grounds such as membership of a particular group, holding certain beli
and national or social origin are outlawed by most human rights treaties. But a
evident from a comparison between the ICCPR, adopted in 1966, and the ICRMY
adopted in 1990, what is seen as unacceptable can change over time: the ICRMW.
considerably expanded the list of prohibited grounds by adding the criteria o
viction, ethnic origin, nationality, age, econormic position, and marital status To
further criteria, including disability!® and sexual orientation and gender identity,
would have to be added.

Equality and non-discrimination norms vary widely in their approaches to defi
ing the prohibited grounds of distinction. A first type of norm provides for A gen
guarantee of equality, without specifyingany particular prohibited grounds. Artic
ACHR, for instance, simply states: ‘All persons are equal before the law. Conseq
they are entitled, without discrimination, to equal protection of the law.” Such
leave it to the relevant body to decide which distinctions are acceptable and
ones are not. .

A second category of norms uses a diametrically opposed approach: these
contain an exhaustive list of prohibited grounds. The CEDAW, for instance; pre
only distinctions based on ‘sex’ (Article 1), the ICERD those based on ‘r_ét colo
descent, or national or ethnic origin’ (Article 1(1)), and the CRPD those based ¢
ability’ {Articles 1 and 5). Article 2(2) ICESCR. Article 2(1) CRC, and Article 1
contain lists that are much longer but still fixed (in the case of the ICESC
colour, sex, language, religion, political or other opinion, national or social

property, birth or other status’).

17 protocol No 12 to the Convention for the Pratection of Human Rights and Fundamé
Art 1 (‘(1) The enjoyment of any right set forth bylaw shall be secured without discrimination o
such as sex, race, colour, language, religion, political or other opinion, national or social orig
with a natienal minority, property, birth or other status. (2) No one shall be discriminated ag
public authority onany ground such as those mentioned in paragraph 1), .

19 See Chapter 15, below.
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Steering a middle course between these two extremes, there is 2 third category

of norms which contain a list of prohibited grounds but one that is open-ended. For

T’;stance, Article 14 ECHR (as well as its Protocol No 12) prohibit “discrimination
on any ground such as sex, race, colour, language, religion, palitical or other opin-

“1gn, national or sc?ciaE origin, association with a national minority, property, birth or
other status. Similarly, Article 2(1) UDHR, Articles 1(1) and 7 ICRMW, and Article 2

ACHPR provide for non-discrimination ‘without distinction of any kind, such as ...
A:s'.'._a consequence, even distinctions made on grounds that are not exp,iicitly Iis-t-e.d
may engage these provisions. The European Court of Human Rights sometimes does
poteven find it necessary to state the particular ground of distinction involved whe
considering a case under Article 14 ECHR.? "
.”_[_he text of Article 26 ICCPR (‘discrimination on any ground such as race, colour.
anguage, religion, political or other opinion, national or social origin p,m ert )
rth or other status’) suggests that this provision is also open-ended. Ne:rerthiles)s/,
‘Human Rights Committee has often been at pains to fit a particular distinctior:
hinone of the listed grounds, be it the specific ones or the broad rubric of ‘other sta-
Thus, ithas found that the reference to ‘sex” also includes ‘sexual orientatio.n’zi and
hat ‘other status’ covers grounds such as nationality,”? age,? and marital status.” But
as hever clarified how it decides whether a difference in treatment comes v.vithin
reference to ‘other status’. Its efforts to apply one of the listed grounds suggest that
he Committee regards the list of Article 26 as exhaustive and it has accordingly stated

tan applicant is required to show that the differencein t
nce in treatment was bas
he'enumerated grounds.® ' basedonone

4 DIRECT AND INDIRECT DISCRIMINATION

. h.e;e.alré of all non-dij:.crimination norms is the formal equality requirement that

; 'ogd‘ be trc.eate.(i alike. It is therefore clear that international human rights faw

: i 1tlsd1rect discrimination (Section 4.1). But human right bodies and courts have

u:mw elg__ed that the requirement of consistent treatment is not sufficient to achieve

| quta dity: 1:1()t. only discriminatory treatment but also a discriminatory outcome

ece ! 1i.crim11}r;at1on} is prohibited (Section 4.2). Finally, it is important to note
ernational human rights law prohibits both in i

canatio tended and unin iscrim-

ion s intended discrim
t dthere has been a difference in treatment or result is the first question that
$ to assess when considering a discrimination claim under international

Sge eg Rasmussen v Denmark, n 13, para 34.
S 'gﬂi:eﬂ v Australia, CCPRIC/S0/Di488/1992 (31 March 1994) para 8.7.
i sah,i?: Jz;smce, CCPR/C/35/T/196/1985 {3 April 1989) para 9.4.
o tz- e-Jong v The Netherlands, CCPR/C/72/D/855/1999 (16 July 2001).
auning v The Netherlands, CCPRICIOP/Z (9 April 1987).
dB v The Netherlands, CCPRIC/35/DI273/1988 {2 May 1989) para 6.7
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religion required him to wear only a turban. The Committee found that the legislati

may apount to de facto discrimination: although it was neutral in t?\t[ . Iegls%auon
ai.l persons without distinction, it disproportionately affected perso jrt it ap.Phed t.o
g_1_on.. {There was nevertheless no violation of Article 26 ICCPRp as t}? s0 fthe Sikh reli-
requirement was based on reasonable and objective grounds.) Bute SaE ety headgear
:m_Aithamn'rrer v Austria, a case concerning the abolition of };ousehﬂ?d meuch later,
affected retired persons to a greater extent than active emplovees, di old benefits .that
_expressly refer to the concept of ‘indirect discrimination’ ployees, did the Committee

prima facie case of direct or indirect dis
decide whether there is a justification for th
d element of the test is discussed’;

human rights law. Once a
has been made out, the court must
difference in treatment or outcome. This secon

Section 5 below.

4.1 DIRECT DISCRIMINATION

son, on account of one or more of the pr
than someone else in comparable circus
that others have been treated bette

Direct discrimination occurs when a per
hibited grounds, is treated less favourably
stances. Thus, the complainant must show, first,
because they do not share the relevant characteristic or s
others are in a comparable, or, in the termino
Rights, ‘analogous™ or ‘velevantly similar’,? situation. In practice, interniatio
human rights bodies often tend to merge the comparability test with the test as
whether there is an objective justification for the difference in treatment, explaine
Section 5 below.
A classic example of direct discrimination is when members of a certain eth
group are denied access to a public facility, such as a swimming pool, which'is
to everyone else. But most cases of direct discrimination are not as straightfor
as this. More often, direct discrimination occurs covertly: the ‘discriminator
aot admit that the difference in treatment was based on a prohibited grounc
ing it difficult for the complainant to provide sufficient evidence. Furthermo
explained above, it may not always be easy to identify a person who is ina comp
situation. How can a woman establish pay discrimination when there are n

doing the same job?

TThe Comimi s

Thaforyef;: éii;;f;?;?riz;a Vmiati?ﬁ of article 26 can also result from the discrim-

Jate. However, such indire :zll're ti.lat.ts nftutral atface value or without intent to discrim-

entimerated in Article 26 Og thlsglmmano.n can only be said to be based on the grounds
S stvely or disproport! e Covenant if the detrimental effects of a rule or decisi

« proportionally affect persons having a particular race, colour, sex, la(::l

: > religl(.‘)n, p()h'tica] 4] Other ()pim'()n, natio; lal qQY s0cCla
o . P
. 1 Orlgln, pr‘operty, birth or

‘Sirﬁiiariy it was only in 2007
nilarly, that the European Cou
_ : only rt of Human Rights, in i
roun:ibreailrc‘:}l% 'ruimg.m DH and others v Czech Republic, came up wit}:g;nts; lr;-lt.s
:r: ;;)ir; o }:Phlrect discrimination’. Several Roma children had complained tl’icapt r;:;t
W .
___e_salmd i ;ct hsta;utor}' rules governingassignment to schools were applied in 1"ace
P :3 p aci:xent of a disproportionate number of Roma pupils in ‘sp}::cial
s en with ‘mental deficiencies’. Referri
Eahe . ing to the definition of ‘indi
o 1 o
1 _m_auon in EC law, the Grand Chamber of the European Court stated: direct

ourt has alre : .
s disp:cc};cé};?ccegt)tfd 1n previous cases that a difference in treatment may take
ionately prejudicial effects of ;
ek couched i JRaicld a general policy or meas i
15 Cozzd};]l;eﬂtral terms, discriminates against a group ln);ccordan:ere _‘:’:1;11,
ci ; e wi
bean Comli;tflct%ves 97/§0/ ECand 2000/43/EC and the definition provided b EEZE;
i P ;f.mo? agalmst Racism and Intolerance], such a situation may a{noum
4 ion’, which does not necessarily require a discriminatory intent, 3¢

4.2 INDIRECT DISCRIMINATION

urs when a practice, rule, or requirement that _
f the prohibited grm;nds Ofc};sqi?:)onhe é&f_rican Commission on Human and Peoples’ Rights 1
reference 10 0N€: 1€5% nize sq- . seems also b "
due fo structufa g 3;2‘;;;“‘3@11 of indirect discrimination when it found a vioiationto ? i"e e
3 i o .
! R in a case where legal remedies, even though guaranteed to everrndes
yone

! e ]. X y t e
. i i I,.sl vV al) e {0 t}le Weah.h and thOS@ that can aﬁ()ld h

Indirect discrimination occ
wardly ‘neutral’, that is, not based on one o
a disproportionate impact on particular groups defined by
grounds. Thus, although there is no difference in treatment,
treating unequals equally leads to unequal results. : G
The concept of indirect discrimination has its origins in U$ and E
Community (EC) law but has now also found its way into the jurisprlider_ice.
natjonal and regional human rights bodies. The Human Rights Commi!
nized the possibility of indirect discrimination, albeit without explicitl .
’ to the concept, for the first time in Singh Bhinder v Canada.® The case ¢of ¢gal systems, such as the USA \

Sikh who was dismissed from his employment with the Canadian Rail 'aj_r__b tion ¢ purpose to establish diseri ’ fﬂrr{pla;nants need to show a discriminatory
refused to comply with a legal requirement that safety headgear be worn at! L ish discrimination.® There s no such requirement under

. é(;(;;zm/998/2005 (8 August 2003) para 10.2.
> 5}’3{0, Judgment of i3 November 2007, para 184
*Moore h 1bi icati . |
v The Gambia, Communication No 2412001, 16th Activity Report (2002)

26 Lithgow v UK {1986} 8 EHRR 32, para 177,
32 ; .
The leading case is Washington v Davis 426 US 229 (1976)

27 Fredin v Sweden (1991) 13_EH'R
18 COPR/CISIITIZ08/1986 (9 November 1989). o
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international human rights law, the reason why someone has been treated less favqu
abw’[*r:it} rbrgi;v?rrzl;nded and unintended discrimination are p‘robibi‘ted under’ inte
national law is apparent from the explicit definitions of 'clisc.rxr?r11ne'1tioﬁ contag‘nefi in
some of the human rights treaties. The ICERD defines discrimination asany d‘f‘tfﬁ
tion based on one of the listed grounds ‘which has the purpose or eﬁec_t of nuihy
or impairing the recognition, enjoyment or exercise, on an equ‘ai footmg', (;)f hl-lma
rights and fundamenta} freedoms’.” The CEDAW definition is a}mcl)st i ex‘mc_al
The Human Rights Committee, in its General Comment on n(;?-discrlmm.ag
has adopted the same definition for the purposes of’ the.ICCPR and has ma:d
clear in its jurisprudence that discriminatory intention is not a‘necessary.r elfm
of discrimination.®® Equally, the Buropean Court of Human Rights has indica
that discrimination under Article 14 ECHR may also relate to the effects qf_ :
37
mi:uize;.lustrated by the rulings in Althammer and DH described above, .in'di
discrimination is often equated with unintended discrimination. C.lonve?sel)'r, .1.t1 i
mally assumed that where there is direct discrimination, there is a c?ls:::nr}ama
intention. Although it is true that these concepts will often correlate, this is n?t aly
the case. There may be cases of direct discrimination—for examnple, the exc
of pregnant women and mothers from certain types ('>f x.vork»——w}.xere t;:e.:_._u:x_t:
is to protect the respective groups rather than to dlscnm{nate aga.mst them.
other hand, a ‘neutral’ criterion such as a literacy test for Job_apphc.ants may
used as a pretext for excluding certain ethnic groups, amounting to mtend.e.:_ i

discrimination.

‘51 THE JUSTIFICATION TEST

The Human Rights Committee, in its General Comment on non-discrimination, has
stressed that, for the purposes of the ICCPR, ‘not every differentiation of treatment
will constitute discrimination, if the criteria for such differentiation are reasonable
and objective and if the aim is to achieve a purpose which is legitimate under the
Covenant.*® But it is in the jurisprudence of the European Court of Human Rights
that the criteria for distinguishing between justified and unjustified distinction have
been most clearly articulated. The Court interpreted Article 14 ECHR for the first time
the Belgian Linguistics Case and has since repeatedly confirmed those conclusions:

;.]he Court, following the principles which may be extracted from the legal practice of a
rge number of democratic states, holds that the principle of equality of treatment is vio-
if the distinction has no objective and reasonable justification. The existence of such
fification must be assessed in relation to the aim and effects of the measure under con-

tonly pursue a legitimate aim: Article 14 is likewise violated when it is clearly established
there is no reasonable refationship of proportionality between the means employed
m sought to be realised.*

gitimaté aim and (2) be proportionate, is very similar to the test used in the con-
of other rights to assess the permissibility of limitations, described in Chapter
ve. The test formulated by the European Court has been adopted, explicitly or
citly, by most other human rights bodies. While the Human Rights Committee
figi_hally failed to provide a clear and consistent explanation of what it means
nable and objective criteria’, it has recently increasingly started to interpret
sasrequiringa legitimate aim and proportionality.*’ The Committee on the
n of Racial Discrimination and the Committee on Economic, Social and
al Rights have embraced the same approach,*! as has the Inter-American Court

5 JUSTIFIED AND UNJUSTIFIED
DISTINCTIONS

1s of what exactly this test involves, its first limb will not usually be very diffi-
states to meet: most distinctions can be argued to pursue some aim that quali-
cgitimate, for example the protection of public order or tailoring the education
children’s differing learning capabilities. More difficult to satisty is the
ment of the test, the proportionality requirement. This requirernent reflects
tion that a fair balance ought to be struck between the interests of the com-
respect for individual rights. A wide range of factors may need to be con-
Sess proportionality, including the suitability of a distinction to achieve

Once it is established that there has been a difference in t%"eatr'xler{t or ou
next question that needs to be answered is whether there is a %usttﬁca'tl;o?
explained above, it is to some extent inevitable that sta'tes c}asmfy peop elb :
ent groups. The crucial question is whether there are objective and reaso?gt

for these distinctions. This section first explains the relev‘ant test unde'r lhri er
human rights law. Next, it explores what stan&ard. of review human rig ms
courts apply to carry out this test. Finally, it considers matters concerning

and proof.

i 35 n16,para’.
3 Art 1(1) emphasis added). 3 Artl. n 16, p
36 Seeeg Stmugek et al. v The Czech Republic, CCPR/C/54/D/516/1992 (19 July i?

i ” 1996) para 12.7. -
The Czech Republic, CCPRICIST/DI586/1994 (23 July ) e
37 Case Relating to Certain Aspects of the Laws on the Use of Languages in Education it

Linguistics Case) (No 2} (1968) 1 EHRR 252, para 14,

3 % n37paral0. 19 eg Gillotv France, A/57/40 (15 July 2002) para 13.2.
ncluding observations: Austratia, CERDIC/AUS/CO/ 14 (14 April 2005} para 24; CESCR,
et 20, B/C.12/GC/20, para 13,

endingnts to the Naturalization Provisions of the Political Constitution of Coste Rica, n 4,

95)

Bel
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'__'D_eclaration on the Elimination of All Forms of Intolerance and Discrimination
sed on Religion or Belief” and the European Court’s finding that ‘[n]otwith-
st_gnding any possible arguments to the contrary, a distinction based essentially on
, difference in religion alone is not acceptable’.?! ‘ !

‘As far as other grounds of distinction are concerned, it is difficult to discern a
-_gg'nsistent approach in international case law. The Human Rights Committee, for
i sfance, has indicated that any distinction based on one of the grounds explic’:itl
Tisted in Article 26 ICCPR ‘places a heavy burden on the State party to explain thz
eaé__Oﬂ for the differentiation’,’" but that does not seem to mean that differential treat-
ent on grounds other than race, sex, and religion are subject to the same intense
crutiny. The European Court, on the other hand, has suggested that also distinctions
ased on nationality and illegitimacy should be treated as inherently suspect.® Lists
f suspect classifications are, in any event, not fixed but can change as intern.aiionai
aw on these matters develops. Given the recent emergence of new international
rms against discrimination on grounds such as disability,”” sexual orientation,®
dage,” it seems likely that these classifications will soon be regarded as suspect ,if

not already regarded as such. ,

art from the ground of distinction, the intensity of review may also depend
'umber of other factors. For example, most courts and human rights bodies
iid to apply a lenient standard as far as matters of social or economic policy are
rned,® whereas classifications affecting fundamental individual interests entail
”‘rtmui_grly strict scrutiny.®! Furthermore, it will generally be more difficult for states
ustify .direct rather than indirect discrimination. The Declaration of Principles
Equality, an important but non-binding document signed by numerous human

the aim pursued, the availability of alternative means, and the question of whether th
disadvantage suffered by the affected individuals or groups is excessive in relation
the aim. Whilst this assessment inevitably turns on the specific facts of a given cas

international human rights bodies have bLeen consistent in their characterizati

certain reasons as not sufficient to justify differentia) treatment; these include, am

others, mere administrative inconvenience,* existence of a longstanding tradit '

prevailing views in’ society, or convictions of the local population.*®

5.2 STANDARD OF REVIEW

with which human rights courts or bodie
vary according toa number of factors. :
Most importantly, certain grounds of distinction aré generally regarded as inh
ently suspect and therefore require particularly strict scrutiny. The grounds attracti
the greatest degree of attention and most likely to be declared unjustified are race, ¢
nicity, sex, and religion. That race is among these ‘suspect classifications’ is indica
by the general acceptanceof the prohibition of racial discrimination as forming pa
customary international Jaw, the widespread ratification of the ICERD, and the
ing of the European Commission of Human Rights, later endorsed by the Co i
‘a special importance should be attached to discrimination based on race’ an:
may amount to degrading sreatment.” The Inter-American Commission onH
Rights also applies a strict standard of scrutiny to distinctions based on race.!
With regard to the celated notion of ethnicity, the European Court has str
that ‘no difference in treatment which is based exclusively or to a decisive éxt
a person’s ethnic origin is capable of being objectively justified in a contempo
democratic society built on the principles of pluralism and respect for differe
tures’% That distinctions based on sex are particularly suspect is undetlined
wealth of international treaties addressing the problem of sexual discrimir
including the CEDAW.% The Inter-American Commission has stated that
tions based on sex ‘necessarily give rise to heightened scrutiny’® and theE
Court has observed that ‘very weighty reasons would have to be advanced
o difference in treatment on the ground of sex could be regarded as co

with the [ECHR]'> Finally, the suspect nature of distinctions based
he General Assembly

s review the existerice

The stringency
justification will

/IDENCE AND PROOF

rdmg to .esta.biif;hed human rights jurisprudence, it is up to the individual com-
in og .di.scmmmatmn to establish a difference in treatment or outcome, the
t.xnction, and the existence of comparably situated groups. Having done
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i 4 Engelhard v Namibia, n 44, para 6.7, ) hpar 36
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s0, the burden of proof shifts to the state to show that there is a justification for th
distinction.® . B
In cases of alleged indirect discrimination, however, compla;n'ants may find :.t ver
difficult to prove that a neutral measure has a disproportionate impact on parltlcg.la'.
groups. Therefore, the European Court of Human Rights has held that -le'ss strict evi
dential rules should apply in these cases: ‘statistics which appear on critical examir
ation to be reliable and significant’ may be sufficient prima facie ev;dence‘ of md_lrec‘
discrimination.5 Thus, in DH, even though the statistical figures submitted by th
applicants were contentious, the Court still thought that they rev§aled a éom.i:n.gn
trend and thus accepted them as sufficient to establish a presum:pt:on of dlSpI’on‘r
tionate numbers of Roma children being placed in ‘special schools’. As.a co.nseq.ue
the burden of proof shifted to the government to show that there was a ;ustxﬁcat. on fo
the disparate impact of the legislation.® o :
DH demonstrates that statistical evidence may be of decisive 1mportan'ce to the out
come of cases of alleged indirect discrimination. Yet often the data rec%uir_ed to egt
lish a presumption that a measure has a discriminatory effect can, unlike in DH__"_(_’
be collected by state authorities. The UN treaty bodies therefore regularly stress
their concluding observations that states have a duty to collect and analyse rf:lg
statistical data, disaggregated by grounds of distinction.% Such a duty tov gather inf
mation has also been included in the Declaration of Principles on Equality.”

6 POSITIVE ACTION

As with any other human right, the right to equality and non-dishcriminat.iq'n. @
state obligations of different types.®® The obligation to resp‘ect requires statt?s_tq re
from any discriminatory action and to ensure that all their 1av§rs and practices.(.:
with the right to non-discrimination. The obligation to protect imposesa duty_‘o

to prevent discrimination by non-state actors. According t9 the conmstggE ju
dence of the UN treaty bodies, this means that states must introduce corr{pr__gh
legislation prohibiting discrimination in fields such as empk?yment, ec%uca.t;q .

care, housing, and the provision of goods and services. ’I}?m conc}uslon is .s.up.lv .
by various provisions in the respective human rights treaties themselfre's; Ar bﬁg (
ICERD, for example, explicitly states that [e]ach State Party sha‘ﬂ prohib?_t andorl
an end, by all appropriate means, including legislation as required by circu ns
racial discrimination by any persons, group or organization’; the FZEDAW_C(_JF
parallel provision in Article 2{e); and most treaties are scattered x.mt}% nc.)_rgns: ;e
states to prohibit particular actions of private parties that are discriminato

63 Tbid, Principle 21. For the ECHR, see Timishev v Russia, n 49, para 57,

i 65 1bid, paras 191-5. B
8 M v Czech Republic, n 30, para 188, . p n
6 See eg CEDAW Committee, Report on twenty-ninth session, A/58/38 (part ), paz:;‘a 134(B
7 Preclaration of Principles on Equality, n 62, Principle 24. 68 See Chapter 6, a_.. .
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contribute to discrimination, such as racial hate speech (Article 20 ICCPR, Article 4

JCERD, Article 13(5) ACHR), trafficking in women and exploitation of prostitution
of women (Article 6 CEDAW), or racial discrimination with regard to employment,

housing, or education (Article 5(e) ICERD),
. However, an exclusively proh ibitory approach is severely limited in that it focuses

on discrimination understood as individual, isolated events that can be remedied

rough penalizing the perpetrators and compensating the victims. In fact discrimin-

ation is often the consequence of deeply embedded patterns of disadvantage and exclu-

sion that can only be addressed through changes to social and institutional structures.
Accordingly, it is now well established in international human rights law that it is not
icient for states to have anti-discrimination legislation in place. Instead, they also
have an obligation to promote, guarantee, and secure equality by taking proactive steps
liminate structural patterns of disadvantage and to further social inclusion.®® This
gation, often referred to as the duty to take ‘positive action’, may cover a huge var-
of legislative, administrative, and policy measures, ranging from the restructur-
of institutions to the provision of ‘reasonable accommodation™ for individuals in
cular circumstances, from educational campaigns to the use of public procure-
"t"to_promote equality, and from the ‘mainstreaming”! of equality issues in public
to encouraging participation of affected groups in relevant decision-making
e55€s.

ne important aspect of ‘positive action’ are ‘affirmative action programmes’ or,
hey are generally called in international law, special measures of protection. These
‘measures...aimed specifically at correcting the position of members of a target
up in one or more aspects of their social life, in order to obtain effective equality’”?
their strongest form, such special measures involve the preferential treatment of
nbers of a previousty disadvantaged group over others in the allocation of jobs,
cersity places, and other benefits {often referred to as ‘positive’ or ‘reverse discrim-
ation’). For example, when two equally qualified persons apply for a job, priority is
nto the ferale applicant, or a certain number of university places are reserved for

al minorities,
hough such preferential treatment is clearly incompatible with a formal notion
ality, international human rights law permits it, thus recognizing that it may be

g ICERD Arts 2{1)e), 2(2), and 7 HRC, General Comment 4, HRIJGEN/1/Rev, 9 {Vol T}
RC, General Comment 18, n 16, paras 5 and 10; CEDAW, Arts 3 and 5 CERD, General
i n XX1X, HRI/GEN/1/Rev. 9 (Vol IT) 296, paras 5, 6, 8, 9, 17, 33-5; Protocol ta the African
N Human and Peoples’ Rights on the Rights of Women in Africa, Arts 203(d), 2(2), 3-24.
_ef_i’nition of ‘reasonable accommodation’, see CRPD, Art 2.
gender mainstreaming’, that is, the integration ofa gender perspective in all legislation and public
¢ Réport of the Fourth World Conference on Women, A/Conl177/20 (1995), strategic objective
f0tocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
ATt 2(1)(c), an explicit obligation of gender mainstreaming. See further Chapter 16, below.
s8.1eport on the concept and practice of affirmative action by the Special Rapporteur of the
101 on the Promotion and Protection of Human Rights, B/CN.4/Sub.2/2001/15 (26 June 2001}
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legitimate to prioritize the achievement of substantive equality over the requiremen
of consistent treatment. Article 1(4) ICERD, for example, provides:

7 CONCLUSION

Special measures taken for the sole purpose of securing adequate advancement of certaj
racial or ethnic groups or individuals requiring such protection as may be necessary in order
to ensure such groups or individuals equal enjoyment or exercise of human rights and fiin.
damental freedoms shall not be deemed racial discrimination, provided, however, that such
measures do not, as a consequence, lead to the maintenance of separate rights for differe;
racial groups and that they shall not be continued after the objectives for which they w
taken have been achieved. :

The concept of equality and non-discrimination in international human rights law
 has evolved significantly since the adoption of the UDHR. Detailed legal standards
have been drawn up and human rights bodies and courts have developed a rich jur-
.Prudence, giving concrete substance to the notion of equality. Nevertheless, con-
__derable gaps, inconsistencies, and uncertainties remain: the concept of in;iireci
scrimination was developed in other jurisdictions and has only very recently been
gc_knowiedged by international human rights bodies; details of the justification test
s ch as the applicable standard of review and evidentiary rules, need further elab:
ration; and, as far as implementation at the national level is concerned, numerous
states do not yet have comprehensive legislation to combat discrimination.
The most important challenge, however, is to ensure that every human being is in
f;ct able to enjoy her or his right to equality. In a world in which the average income of
h ;hest 20 per cent is about 50 times that of the bottom 20 per cent and the 500 rich-
ople earn more than the poorest 416 million,” equal rights remain an unfulfilled
promise for large sections of the population. Recent developments in international
rights law are evidence of a growing recognition that, while prohibitions of
rimination play a crucial role in achieving equality, states also have an obligation
pIc actively tackle structural patterns of disadvantage—in other words, that formal
d substantive approaches to equality need to be combined. One key component of
d proactive strategy must be to ensure that all people can participate on an equal

nallareas of economic, social, and political life, including i isi
L , ; \ ing in the very d
ow'equality should be realized. : e

The CEDAW contains a similar provision in Article 4(1). For purposes of the ICCP
the Human Rights Committee has made it clear that special measures are permis_sib
as long as they meet the general justification test described above, that is, as long
they pursue a legitimate aim in a proportionate manner.” Proportionality in thiscon
text means, among other things, that the preferential treatment must be introduce
for the benefit of genuinely disadvantaged groups, be temporary and cease once t
objectives have been achieved, and not result in the maintenance of separate rights
different groups. E

Not only does international human rights law permit, but to some extent it
requires, states to adopt special measures of protection. As the Human' Righ
Committee’s General Comment on non-discrimination states: :

[T]he principle of equality sometimes requires States parties to take affirmative act
in order to diminish or eliminate conditions which cause or help to perpetuate ¢

ination prohibited by the Covenant. For example, in a State where the general cond
of a certain part of the population prevent or impair their enjdyment of human r
the State should take specific action to correct those conditions. Such action may inv
granting for a time to the part of the population concerned certain preferential treatm
in specific matters as compared with the rest of the population.” :
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